


The European Union (EU) is a union of 27 member states (MS), which is governed by two pieces of primary legislation, the “Treaty of the European Union” (TEU) and the “Treaty on the Functioning of the European Union” (TFEU). TEU sets out the principles, aims and objectives for the EU, while TFEU details how it organises its functions. Two key treaty articles, Art 4(3) TEU (imposes a good faith principle obligation on governments to act to ensure proper functioning of the EU system of governance) and Art 258 TFEU (empowers Court of Justice of the EU (CJEU) to require MS compliance with Treaties’ obligations and CJEU judgements) are worthy of note as many judgements reference them. EU exercises its competencies through enacting secondary legislation of Regulations, Directives, Decisions, Recommendations and Opinions (defined in Art 288 TFEU). Regulations have general application, are binding in entirety and directly applicable in all MS.  Directives are also binding on each MS as to the result to be achieved, but the choice of form and methods is left to each MS. Decisions are binding in entirety, but only on those to whom they are addressed. Recommendations and Opinions have no binding force (Foster, 2021).
EU treaties are silent on whether individuals can enforce their rights against another party in breach of EU law, however, the CJEU has developed the principles of direct and indirect effect and state liability to facilitate this (Chalmers, et.al., 2019).
Direct effect concerns whether an individual can rely on EU law in domestic courts. There are two types, vertical and horizontal. Vertical direct effect means EU legislation can be deployed against the state, while horizontal direct effect means EU law can be used in a case against another individual. While Treaties and Regulations can have vertical and horizontal direct effects, Directives cannot have direct effect as they require transposition into national law to take effect. Indirect effect is achieved through the duty on national courts to interpret national laws, particularly any that implement EU directives, in the light of EU laws, as far as possible and consistent with the EU law provisions, thus achieving, via judicial interpretation of national law, the result obtained through direct effect of Directives, when a direct effect cannot be applied. State liability is the principle whereby an individual may take action against a MS which has failed in its obligation, under Art 4(3) TEU, to implement and enforce EU law and consequently the individual has suffered loss; enforcing state liability is achieved through the MS’ national courts (Foster, 2021). 
Direct effects were first  invoked for EU Treaty articles in national courts in Van Gend en Loos (VGL) [1963] where  CJEU  held that the Dutch court had breached Art 30 TFEU  which contained a clear and unconditional prohibition (a negative obligation), which was not qualified in any respect, so must be interpreted as producing direct effects and creating individual rights which national courts must protect, taking precedence over domestic legislation, providing the provision “ is clear, unambiguous, unconditional and not dependent on any other legal provisions and confers a specific right upon which a citizen can base a claim”. VGL established that Treaty provisions can have direct effect in national law and can be relied upon by individuals in national courts, establishing “a new legal order,” and that the EEC was not established just as an intergovernmental association, but was also for the benefit the people of Europe (Rasmussen, 2014).
CJEU later extended its criteria, for when a treaty provision may be directly effective, in Defrenne v Sabena [1976], where it held that a positively phrased obligation could have a vertical direct effect requiring the MS to protect individuals’ rights. Belgium  argued that Sabena that was liable, not them, but CJEU ruled that the “very wording” of TFEU imposed a duty on the state  to transpose the directive, within the required timeframe, and despite Art 157  being directed to the MS, it  did  not preclude  the right also being given to anyone interested in the performance of that duty, and that effectiveness of provision cannot be diminished by the MS’ transposition failure.  Defrenne highlighted that courts are part of the state and so also have the duty to protect, and that private bodies have a responsibility under EU law, even if not enacted nationally. This ruling established two forms of direct effect: vertical (against MS) and horizontal (against a private party), provided the provision is sufficiently precise and unconditional (Chalmers, et. al., 2019).
Directives are only capable of vertical direct effect as only the state can transpose them into law. But, the binding obligation to enact directives under Art 288 TFEU, means  a directive can be capable of vertical direct effect,  as CJEU mentioned in Grad v Finanzamt Traustein [1970] ruling “non-directly applicable provisions, such as directives…, may have direct effect” (though Grad  concerned  a decision), and affirmed  in Van Duyn v Home Office [1974]  on condition  “the provisions concerned must be clear, precise, and unconditional”. The  best argument supporting  a vertical direct effect  of a  directive is that a MS should not benefit from its  failure to implement the directive,  so-called  “estoppel reasoning”, as discussed  in  Van Duyn v Home Office [1974] and relied on in  Pubblico Ministero v Ratti  [1979], which also reaffirmed  the importance of the deadline for transposition having  passed for a direct effect to be applicable, as it concerned two directives, only one of which had passed the deadline for implementation. 
 CJEU deployed “estoppel reasoning” in Faccini Dori v Recreb [1994], where Italy failed to transpose a directive into law that gave a 7 day “right to cancel” contracts concluded away from business premises. CJEU held Dori had this right, as the directive intended to confer the rights on individuals; was unconditional and sufficiently precise. But, lacking a nationally implemented law Dori could not rely on the directive alone in her defence against another private party, as directives are binding only on MS. However, CJEU ruled that the domestic court was required to interpret national law, as far as possible, in line with the directive's purpose and the MS would have to “make good the damage” caused by its implementation failure. Thus  “estoppel” can be deployed to justify a vertical direct effect, but not a horizontal effect, although this can  occur inadvertently  where  an individual relies on a  directive’s provision  when claiming against a state  which results in an  adverse effect on another, as happened in  CIA Security International SA v Signalson SA and Securitel [1996], where the ruling resulted in the direct effect shielding one party against action by another, who was then  adversely affected. 
Mainly, however, the “estoppel” principle only allows for a  vertical direct effect of directives as held in Marshall v Southampton Health Authority [1986], where CJEU distinguished between Regulations and Directives, ruling only Regulations could be held horizontally effective (against individuals), although CJEU introduced uncertainty of what constitutes the “state” (Curtin,1990), which it contemplated in Foster v British Gas [1990] and offered broad definitions of the state as: bodies responsible for providing public services; under the control and authority of the state, or given special powers to act on its behalf. However, this was merely guidance, so uncertainty remained, creating the risk of inequitable outcomes depending on whether the redress was sought from the “state” or private bodies (Foster, 2021). 
The Marshall ruling led to the development of indirect effects as a means for individuals to invoke directives in litigation (since horizontal direct effects could not be applied), as advanced in Von Colson and Kamamm v Land Nordrheim-Westfalen [1984]. Here CJEU found the directive to be too imprecise to give direct effect but held that to ensure compliance with EC directives national courts should interpret domestic law transposing the directive, in light of the directive, as far as possible. Thus, although claimants could not invoke the directive directly, they could invoke the specific national legislation and demand that it be interpreted in the light of the directive (Drake, 2005). 
Rulings in Marleasing SA v CIA [1990]  and Wagner Miret v Fondo de Garantía Salarial [1993]  extended the  obligation on national courts to interpret the  national law (whether or not it implemented  the specific directive concerned)  in the light of directive,  regardless of whether the  law predates the EU directive ‘s publication, and irrespective of its  ambiguity,  in order to achieve the outcome intended, as much as possible,  thereby  greatly expanding  the scope for indirect effects (Amstuzt, 2005).  
Further broadening of the indirect effect of directives  occurred  with  Pfeiffer  v Deutsches Rotes Kreuz [2004] which imposed a  responsibility to examine the whole national legal procedural framework, not just individual laws (Craig, 2009), while in  Dansk Industri v estate of Karsten Eigil Rasmussen [2016] the CJEU held that although the directive did not explicitly state the general principle of EU law (prohibition of age discrimination) it gave concrete expression to that principle in relation to employment and occupation, and that the Danish law was incompatible with the  general principle and that the national court was obliged to interpret national law in conformity with the unwritten general principle of EU law, wherever possible, and to disapply inconsistent provisions of national law where necessary, and it was  not for the national courts to weigh up the importance of the general principle of non-discrimination against the principles of legal certainty. The CJEU consolidated its stance on indirect effects by concluding that directives can regulate disputes between two parties in all but three situations:  where there is no national law to interpret, where national law is “contra legem” or where it is used to determine or aggravate the criminal liability of an individual (Chalmers, et.al., 2019).
The principle of state liability was developed by the CJEU to describe the enforcement of state responsibility for violations of rights granted to individuals by EU law via the national courts. This was necessary because of the limited ability of direct and indirect effects of directives to protect individuals against wilful violations of EU law by a MS. Where a state has seriously breached an EU law, which is intended to create rights for an individual, and this has caused loss, then the state must compensate, as highlighted in Francovich and Boniface v Italy [1991]. Before Francovich there was a limit on indirect and direct effects of directives as they did not protect against violations of EU law by a MS that had not transposed legislation or had national laws that contradicted the EU law. In Francovich employees of an insolvent company sought preferential creditor status to claim owed wages, a right established by an EU directive which Italy had failed to transpose, despite the EU Commission having brought a successful case against it for this failure. Before Francovich individuals could not pursue government liability for such breaches, but   in Francovich CJEU ruled that state liability could be invoked, although it was silent on who was responsible for paying damages and did not define the conditions needed to hold a state liable for breaching EU law (Harlow, 1996). 
Uncertainty over responsibility for damages was clarified in Brasserie du Pécheur v Facortame III [1996] where conditions for liability to be generated were given; the EU law breached must be intended to give individuals’ rights, the breach must be sufficiently serious and there must be a direct link between the breach and the loss/damage sustained. Four serious breaches were articulated: failure to transpose a directive or doing it incorrectly; breaching settled law (although the national court must rule on this); breaching a clear provision of EU law where the interpretation is unambiguous; failing to comply with an order of the CJEU, otherwise no liability would eventuate (Foster 2021). The loss must be because of the state’s illegal behaviour, with illegal conduct by a national court against which there is no judicial remedy, but only where this is deliberate, not just because it got the process wrong. State liability is a last resort to sanction clear mendacity or serious neglect by the state, and is, correctly, the highest hurdle for litigants seeking redress from the state (Chalmers, et.al., 2019). 
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