Adverse Possession – answers
1. Yes.  LRA 2002 affected the process of claiming adverse possession,  but it did not take away the need to meet the common law requirements.

2. Isaac is the registered proprietor of 34, The Meadows, Kempston, a detached, residential freehold property. Isaac purchased the property in 2004. Isaac is a keen gardener and grows his own flowers for sale. 
Soon after moving in, Isaac noticed that the strip of land at the end of his garden appeared to be unused. The strip separated his property from a main road, but was unsightly and covered with weeds. Intending to improve the view from his bedroom window, in the summer of 2005  cleared the weeds from the land, and planted some young fruit trees on the strip. Unfortunately, local wildlife soon began to eat the saplings and so, in March 2006, Isaac fenced off the strip of land. He placed a gate in the fencing on the main road side of the land. The gate did not have a lock. 
In August 2006, Isaac noticed that fruit from the trees on the strip of land had been going missing. Concerned that someone was entering the land, he moved the gate, so that it was on the side of the land that bordered his garden. He also placed a lock on the gate, and kept the only key. As a result, the fencing on the main road side of the land had no opening in it. 
In 2009, Isaac received a letter from Huddlestone Plc, informing him that this company had discovered the title deeds to the strip of land when refurbishing its offices. Huddlestone Plc stated in the letter that: ‘the land clearly belongs to our company, and we ask that you remove any additions and return the land to us forthwith’. Isaac ignored the letter and heard no more from Huddlestone Plc until June 2018. 
Isaac has now received a letter from solicitors acting for Huddlestone Plc, threatening legal action if he does not return the land. The letter makes it clear that the strip of land has unregistered freehold title. 
Isaac has also now received a letter from his neighbour Julie, the registered owner of the freehold property at 32, The Meadows. Julie claims that the fence between their properties (which predates Isaac moving to the area) is incorrectly sited 50cm inside her garden. Until receiving this letter, Isaac had always assumed that the fence was in the correct place. He does not want to move the fence as Julie wishes, as it would mean digging up the border alongside the fence, where he grows flowers. 
Advise Isaac as to his rights: 
1. (a)  relating to the land owned by Huddlestone Plc;  17 marks
2. (b)  relating to the land owned by Julie. 8 marks
(Total: 25 marks) 
Adverse possession is the (controversial) doctrine under which a person with no interest in land may acquire title to it, by virtue of their (trespassory) use of the property. At common law three requirements must be made out for adverse possession to arise: there must be factual possession, an intention to possess and the possession must be adverse. 
Factual possession will usually require evidence of use of the land to the extent of physical control (Buckinghamshire County Council v Moran (1990)). Thus in Powell v McFarlane (1979) a boy who had grazed livestock on land along with cutting wild plants and shooting over the land was held not to have factual possession, due to the temporary nature of his acts. It should be noted that this will be decided with reference to the land itself (compare e.g. Red House Farms v Catchpole (1977)). The best evidence of physical possession is restricting access through fencing or the like, as in Seddon v Smith (1877). 
The intention to possess is a separate, mental, element but often proven by the same evidence as that for factual possession. It is important to note that there must be an intention to possess the land for the time being – there need not be an ‘intention to own’ (see e.g. Lodge v Wakefield CC (1995)). This was confirmed in J A Pye (Oxford) Ltd v Graham (2002) where the claimant freely admitted that he would have purchased a leasehold estate in the land had it been offered. As such, a mistaken belief by the trespasser that he or she owned the land will not be fatal to a claim, Ofulue v Bossert (2008). 
Finally, possession must be adverse in the sense that it is without permission of the paper title owner. Any grant of a right to occupy the land will stop the clock on adverse possession (see e.g. Smart v Lambeth London Borough Council (2013)), although post Moran the legal owner cannot claim that this permission was impliedly granted. It is also insufficient for the legal owner to merely assert his or her rights, as in Mount Carmel Investments v Peter Thurlow (1988) where a letter asking the squatter to leave the land was insufficient on its own to prevent adverse possession. 
Therefore Isaac will need to demonstrate all three of these requirements. In terms of factual possession, it is highly unlikely that the court will consider clearing the weeds from the land and planting new trees sufficient to constitute physical control – these appear to be temporary acts similar to those in Powell v McFarlane. In March 2006 Isaac fenced the land and could argue that this constitutes factual possession, although it is significant that the gate was left unlocked and thus others, including the paper title holder, could still access the land. It could also be argued that Isaac was only attempting to exclude animals, not other people. 
Whether this would be sufficient is a matter of fact in each case and Isaac could point to authority such as Pilford v Greenmanor (2012) which held that it would not always be necessary to enclose the land to the entire exclusion of the true owner, and Chambers v Havering (2011) which appears to downplay the importance of the reason for erecting fencing. In any event, factual possession will certainly be found from August 2006 when Isaac restricted access to one means of entry which borders his own land, and for which he has the only key. 
In terms of the intention to possess, again it is difficult to see how planting the trees could constitute sufficient evidence, especially as they are planted to improve his existing property, not because he intends to use the strip of land. The evidence of fencing will again be important on this head and the court will have to evaluate as a matter of fact whether the necessary intention came in March or August. As the court is likely to look at why Isaac erected the fencing, it is perhaps more likely he does not have the requisite intention until August (see e.g. Fruin v Fruin (1983)). 
Finally, it is clear from the Mount Carmel case that the letter sent in 2009 will have no effect. Unless Huddlestone Plc physically interrupted possession (as in Zarb v Parry (2011)) or granted Isaac the right to occupy the land, a mere warning will not prevent his claim. 
In unregistered land, a squatter must be in adverse possession for a minimum of 12 years. Once 12 years have passed, s15 Limitation Act 1980 operates to extinguish the rights of the paper title holder, leaving the squatter with the best title to the land and entitling the squatter to be registered as the legal owner of the land. Assuming that Isaac cannot demonstrate he met the common law requirements until August 2006, Huddlestone plc remain entitled to recover the land until August 2018. Thus if they act now to remove Isaac, he cannot prevent this. However, if Huddlestone plc do not remove him before August 2018 (or the court finds Isaac went into adverse possession in March 2006) the land will be his and he can apply to be registered as owner at the Land Registry. 
In registered land, the adverse possessor must demonstrate that he or she has met the same common law requirements discussed above, namely factual possession and the intent to possess for a sufficient period of years. However, the time limit in registered land is 10 rather than 12 years, as established by schedule 6 to the LRA 2002. While this may appear more generous, the key difference from unregistered land is that this merely gives the squatter the right to apply to be registered as the new proprietor. On receipt of the application, the Land Registry will write to the current registered proprietor (and any other interested parties) informing them of the application. 
The owner has 65 days to serve a counter-notice, or the squatter will be registered as the new proprietor. However, if a counter-notice is served, the application will fail unless one of three exceptions (or ‘conditions’) set out in Schedule 6 applies: that it would be unconscionable to dispossess the squatter because of estoppel; that there is ‘some other reason’ why the squatter should be registered or finally that the exact legal boundary has not been established and the squatter had a mistaken belief as to where the legal boundary lay. For this final exception to apply, the land must be adjacent to land owned by the applicant, the exact line of the boundary must not have been formally ‘determined’ under the LRA 2002, for at least 10 years prior to the application the applicant believed the land belonged to him and the estate was registered for more than one year prior to the application. 
Isaac has been in adverse possession of the edge of his garden for at least 10 years, as he has clearly treated it as his own. As noted above, the fact that he mistakenly believed the land to be his own will be no bar (see also Hughes v Cork (1994)). He thus may apply to the Land Registry to be registered as owner of the land. Julie will then be notified of the application and may serve counter-notice. Based on her recent letter, it is highly likely that she will. As such, Isaac can only be registered if one of the exceptions applies. His best chance is to rely on the third (‘mistaken boundary’) exception. The land has been registered for over a year, Isaac has clearly believed it was his since 2004 and thus over 10 years, and it is adjacent to his own land. The only question is whether the exact line of the boundary has been determined – assuming it is not, it is likely that Isaac will be registered as the owner of the land, and thus may maintain his garden in its current form. 




