Task 1 – Section A

Question 1

From: Lucia Livoti, HR Consultant
To: Bob Braeburn, Owner & Managing Director
Date: 15th March 2023
Subject: ET3 Submission - AA


i. How and when to respond to ET1.

Due to the ACAS early conciliation not resolving the matter, Scrumpy Cider Ltd will need to respond to the claim within 28 days from the date of the claimants claim form (GOV.UK, no date - A). This will mean you will need to respond to the ET1 by the 12th of April 2023. As the GOV.UK (no date - A) website states, a tribunal will send a response pack outlining the claims that have been made against Scrumpy Cider Ltd, this would have already gone through conciliation but has not been resolved.

As GOV.UK (no date - A) advises, an employer can respond to the claim by the following options:

1. “Submit an online ET3 form
2. Fill out the response pack you have received
3. Download and complete the response form, then send it to the tribunal office who is dealing with the case”.

Any hard copies you may send in option 2 or 3, it is advised to keep copies of those documents.

Failure to submit your ET3 form by carrying out options 1 – 3 will result in the tribunal automatically conceding with the submitted claim (Croner, 2023). 


ii. Details of the grounds of any claim(s)

The grounds of AA’s claim are as follows:

1) Sexual harassment
1.1. AA alleges that she was made to feel uncomfortable by SS when he was being suggestive stating that AA “had a great figure”.

1.2. AA alleges that on the 19 December 2022, SS patted her leg in the car whilst travelling back to the office, whilst AA was tried to move away, SS followed her and then AA asked SS not to touch her as it was making her feel uncomfortable.

1.3. AA alleges that on 2 March 2023, SS asked her to go back to his hotel room after dinner to discuss the presentation they were conducting on 3 March 2023. AA claims that SS wanted to have a drink before discussing work topics. AA went to the bathroom, upon her returning to the room, SS was laying on the bed gesturing to join him on the bed. AA went to leave but the door was locked, AA was the last one through the door and did not lock the door.

2) Discrimination
2.1 AA outlines that SS used her gender to gain sales within the department; this will subject AA to gender discrimination as sex is one of nine protected characteristics in the Equality Act 2010. 
2.2 AA alleges that SS made her feel uncomfortable again by explaining that SS was “pleased to have a new woman on his team because he thought it was what the company needed to perk up its sales”.
2.3 SS suggested that if AA wore skirts, then the team will “definitely get a bonus”.

3) Constructive dismissal
3.2 AA alleges that she made a complaint about RR to SS on 8 January in their weekly meeting discussing what had happened during their meetings. SS told AA not to overreact and how it could be used to “boost sales”. SS told AA “well you can’t afford to lose any sales in that area, I suggest you just smile, flash your legs and make the best of it”. AA had no choice but to go ahead with future meetings, as she was concerned, they would lose business.
3.2 AA raised a potential grievance in her resignation letter and has had no official response to her concerns outlined.

4) Injury to feelings
4.1 AA was upset and had suffered an asthma attack for the first time in many years, after returning from the presentation in London, AA went to the doctors and was signed off with stress. The claim for injury to feelings would be evident, as AA has suffered hurt and distress because of SS’s discriminatory action against her.

iii. Defences to the claim(s)

Sexual harassment
-SS developed a relationship with AA where he thought he could laugh, joke and “banter” as they were able to chat socially as well as work topics. SS believes that it is important to build a relationship with the team due to the team being so small.
-AA was fishing for compliments so SS admits to going along with this as AA is an attractive woman.
-SS admits to patting AA’s leg but did so in a friendly fashion as they went out to celebrate her induction period being successful.
-SS was led to believe that AA and her husband were not happy, SS had the impression that AA was flirting with him.
-SS agrees that AA asked SS not to touch her leg again and SS conformed to the request.
-SS and AA consumed alcohol where assumptions were made by SS and assumed AA was flirting so then SS presumed that AA was giving an excuse for her to join him. SS and AA previously had been out for a drink with no hesitation from AA.
-SS alleges that both parties did not require any need to talk about work, no need to go back to each other’s room.
-SS admits to drinking too much alcohol and surprising AA on the bed by gesturing to join him on the bed.
-SS do not agree that he locked the door.

Discrimination
-SS has had a few female sales representatives and is aware of the equal opportunities policy that Scrumpy Cider Ltd has in place.
-SS received a complaint regarding AA failing to turn up to a Sales meeting, SS explained to AA that a male member of staff would be subject to disciplinary but will give AA a warning and that it may go further in future, as this is the first complaint received against AA.
-SS admits to answering AA’s concerns with RR with “I am sure you can cope with it”.

Constructive dismissal
-AA made suggestions to SS that RR was making her feel uncomfortable, SS did not take it seriously as it was during a weekly meeting until AA did not turn up to sales meeting with RR.
-SS is “horrified” at the claims made by AA and believes AA is making the allegations up to explain her resignation to her husband.

Injury to feelings
-AA refused to open the door to SS. This would suggest that AA felt uncomfortable and intimidated.
-SS alleges that he did not do anything that was no initiated by AA.

iv. An analysis of the facts of the case, the relevant legal principles and relevant case law in support of your advice.

Sexual harassment claim
Due to SS’s actions, AA is therefore likely to put a claim for direct sexual harassment as outlined in the Equality Act 2010, the legislation states that harassment is clear if the conduct is unwanted, creating an intimidating environment for AA. 

Outlined in the ACAS (no date - A) guidance, sexual harassment can be the following:
· Flirting, gesturing or making sexual remarks about someone’s clothing, body or appearance
· Touching someone without permission
· Behaviour is of a sexual nature
· It is unwanted.

As Redmans (2022) states failure to document when incidents happen, is a crucial element of succeeding with any claim, the records of conduct, preferably, need to be in writing. In AA’s claim, the incidents that happened were documented and submitted in writing. A case held in October 2013 states that Macken (the claimant) was subject to direct sexual discrimination and sued a French bank BNP Paribas, she was treated less favourably than her male colleague… Macken won £2million for her claims after alleging sex discrimination, victimisation and unequal pay (Grierson, 2022).


Discrimination claim
On the balance of probability, it is likely that AA will claim for direct sex discrimination, as this is a protected characteristic referencing that AA is a female, as outlined in the Equality Act 2010 supports the fact that AA is being treated less favourably than her male colleagues. 

In 2021 a recent ET case saw “banter” in the workplace end in a tribunal one year later as it was not investigated further in the beginning (Warner Goodman, 2021). The claimant suggested that the culture of the organisation was a “sexist culture” and that regular sexualised comments were made to her and other female staff (Warner Goodman, 2021), the ET found that the inappropriate comments were made and directed due to her being a female. The claimant made a claim for sex discrimination and harassment and/or harassment related to sex, these claims were upheld in the tribunal and the claimant was awarded (Warner Goodman, 2021).

Constructive dismissal
AA will likely claim for constructive dismissal as she felt forced to leave her position at Scrumpy Cider Ltd as her Line Manager was sexually harassing her and AA was also subject to sex discrimination (GOV.UK – B). As GOV.UK (no date – B) outlines, AA followed the correct steps as she felt that she needed to leave her post immediately, if AA was to stay at Scrumpy Cider Ltd the employer may argue that the conduct was accepted.

Also, the common implied terms for an employer is to care for the employee’s health and safety, to provide a suitable working environment for employees, to mediate and settle any grievances in the workplace (Capital Law Limited, 2021 - A). 

Injury to feelings
It is highly likely that AA will claim for injury to feels as she has been harassed, been made to feel uncomfortable and intimidated whilst conducting her work, all to which has led her to be medically signed off work with stress. This is a result of AA being sexually harassed, victim of discrimination and victimisation due to her sex and the breach of contract when raising grievances. Not withholding that AA has not had any response since putting her resignation in to Scrumpy Cider Ltd. Failure to respond to a grievance raised in a resignation letter will support AA’s claim for constructive dismissal as it is a breach of trust and confidence due to it being an implied term (Landau Law Solicitors, no date – B).

AA is still able to gain compensation for injury to feelings if there has been no loss of earnings, pending that the ET has awarded a successful claim for discrimination (Bearder, 2023).









Question 2

i. Advice about the factors that a tribunal will look at when considering the amount of award and the likely amount of any award

Sexual harassment
The tribunal will look at comparators to identify whether discrimination has taken place, if the tribunal cannot use a comparator, the base judgement could involve a ‘hypothetical comparator’ (Capital Law Limited, 2021 – B).

As seen in the ‘Unite the Union v Nailard’ (2008) case, shows that the employer is liable for any guilty unlawful harassment taking place, it also ensures that staff should be trained and have guidelines for harassment at work, making it clear to third parties that it is unacceptable behaviour.

Recent case law suggests that a tribunal case held in December 2016 that the award to the claimant was £20,500 for injury to feelings, £6000 for personal injury and £2201.31 in interest for the sums (Redmans, 2022).

Discrimination
In a discrimination claim, the tribunal will favour a claimant if they can provide evidence of record keeping, the tribunal will support the claim as is outlined in the Equality Act 2010. Assessing the claim and the alleged conduct will involve looking into the impact, the intent, is it serious negligence or just pure recklessness, is it repeat behaviour, what is the level of responsibility for the persons involved (IPCC, 2015).

During 2021/2022, statistics for the UK suggest that a maximum award for sex discrimination was given at £184,941.00 and the average award for sex discrimination during this time is £24,630.00 (DAC Beachcroft, 2023).

Constructive dismissal
The ET will look at the employment contract and the protection withheld in the to see if any breaches have occurred (Capital Law Limited, 2021 - A).

AA’s length of service is over 2 years so she will therefore be able to claim constructive dismissal. The basic award in line with AA’s constructive dismissal claim will consider her age, length of service and salary, this will likely be £1269.22. The statutory cap for compensatory award is £105,707.00 or 52 weeks of gross salary (the lowest will be awarded) as outlined in the Employment Rights Act 1996. Therefore, as AA alleges that she do not know when she will be well enough to work again because she has suffered stress as a result of discrimination, the compensatory award for AA will be capped at 1 years’ salary of £33,000.00.

Injury to feeling 
As Taylor (2022) sets out, alleging injury to feelings can see being awarded by using the VENTO bands, these bands are as follows:
· Lower band - £990.00 to £9,900.00
· Middle band - £9,900.00 to £29,600.00
· Upper band - £29,600.00 to £49,300.00.

The earlier case (‘Vento v Chief Constable of West Yorkshire Police’, 2002) saw Vento receive £65,000 for injury to feelings, including £15,000 for aggravated damages and a further £9,000 for psychiatric damage.

ii. Any factors that might reduce or increase the level of any award made by the tribunal

Sexual harassment
As Capital Law Limited outline (2021 – B), the tribunal will need to take the following into account when considering any award:
-SS’s viewpoint
-Any other circumstances of the case
-Whether it is reasonable for the conduct and to consider the actions of AA
-Has Scrumpy Cider Ltd taken all reasonable steps to prevent the harassment?

Discrimination
-Are the policies and procedures up to date in the staff handbook? i.e. anti-harassment, equal opportunities.
-The Equality Act 2010 states that AA can provide evidence to support that they she has been the target of victimisation due to her protected characteristics and that no comparator is required.
-Has Scrumpy Cider Ltd taken all reasonable steps to prevent the victimisation and discrimination against AA’s sex?

Constructive dismissal
-Have the managers been trained to recognise a grievance whether it is verbally or in written form?
-Have we exhausted dispute resolutions? Scrumpy Cider Ltd will need to be mindful due to the nature of the claim going through mediation.

Injury to feeling
In the Komeng v Creative Support Ltd case, the employment tribunal reiterated that when they do assess the level of award for injury to feelings, they will look at the impact of the discrimination rather than the seriousness of the case and the behaviour of the individual responsible for the discrimination (Jones, 2019). This will mean that the impact the discrimination and sexual harassment has had on AA will be assessed rather than the conduct and actions of AA.

Awarding an injury to feelings award will compensate the individual for any distress or hurt that they may have suffered (Jones, 2019). The tribunal will need to see any evidence that AA may have to suggest that distress and hurt has been apparent, this will likely be the doctor’s note outlining her reason for being away from work sick (Equality and Human Rights Commission, 2018).



iii. Whether you would recommend settling the case rather than proceeding to a tribunal and, if so, your reasons for this.

Settlement agreements can provide a quick decision whilst avoiding any time spent, the costs of the case and stress for both parties (ACAS, 2018). 

As ACAS (2018) states, to proceed forward, a settlement agreement determines if the legal proceedings will be regulated by two conditions:

1-The ‘without prejudice’ principle
Evidence should show that there is currently a dispute between both parties, Scrumpy Cider will need to demonstrate that there is a dispute, and it requires genuine settlement. Also, there must be no unclear conduct between both parties (ACAS, 2018).

2-The ‘admissibility provisions’ on settlement agreements outlined in section 111A of the Employment Rights Act 1996.
This allows protection whilst a settlement agreement is written as a constructive dismissal claim is held under the Employment Rights Act 1996. Consequently, S.111A provisions do not apply to ‘automatic unfair dismissal claims’, this includes unlawful discrimination against sex and improper behaviour relating to harassment, victimisation (ACAS, 2018).

The settlement costs before going to a tribunal, generally consist of three months wages of AA, this is a total cost of £8,250.00. Legal costs will likely be between £950 - £3,500 plus VAT (Landau Law Solicitors, no date - A) and this will be an agreed rate with the legal team to help review the case with an aim to settle. AA will not be able to appeal the settlement agreement once it has been agreed to.

If tribunal proceedings are going ahead, the average fees are between £1,250 - £18,50 plus VAT, to prepare for the tribunal should Scrumpy Cider Ltd will need legal advice up until the hearing so then the costs will increase and will range from £6,000 - £15,000 plus VAT (Landau Law Solicitors, no date - A). The charge rate for a barrister to represent in the tribunal hearing will likely be on average £2,500 plus VAT (Landau Law Solicitors, no date - A).

On the other hand, Scrumpy Cider Ltd do not need to proceed with solicitors to represent the business at the tribunal hearing and there will be no extra costs involved.

If the tribunal hearing were to go ahead, Scrumpy Cider may be subject to higher costs, this will include:
· Sexual harassment – in the case shown above, the award given to the claimant was £28,701.31.
· Discrimination claim – the average award is £24,630.
· Constructive dismissal - £32,269.00 this includes the basic and compensatory award for AA.
· Injury to feelings – likely to between £9,900 - £29,600 in conjunction with the Vento banding, AA would likely be compensated for the middle banding. If the tribunal awards AA the lower middle band of £9,900 with the other claims AA have submitted, then the award overall will likely be a significant £95,500.
It is recommended that if AA’s case can be settled before it proceeds to a tribunal hearing then Scrumpy Cider Ltd should take this opportunity. 

Due to the nature of the claims, AA nor any parties involved will have the tribunal looming which will reduce any added stress. Scrumpy Cider Ltd will need to learn from this and ensure managers, along with all other members of staff are aware of the staff handbook and highlighting policies and procedures.











































Task 1 – Section B

Introduction
Scrumpy Cider has outsourced their IT and payroll function to an external company called Payment Providers but Scrumpy Cider do have enough staff inhouse to handle the IT and payroll function within the business. Scrumpy Cider expresses a wish to terminate their third party agreement with Payment Providers.

Are they any legalities that Scrumpy Cider need to be aware of?

Summary

Under the Transfer of Undertakings (Protection of Employment) regulations, the transfer of business will be subject to the TUPE regulations and applied under the service provision changes (ACAS, no date – B). Consultation will need to take place with all employees working for both Payment Providers and Scrumpy Cider, failure to notify and consult, the employee may argue that the business did not provide sufficient information as seen in the Clark v Middleton case and as a statutory defence will face a claim for failure to comply (Ball, 2022).

Due to the service provision taking place, the employees that Payment Providers employ will be subject to organised grouping of employees who will be transferred under the TUPE regulations act (ACAS, no date – B). As stated in the Transfer of Undertakings (Protection of Employment) Regulations 2006 act, the business will need to inform employees of the legal, economic and social implications, whether the transfer will affect employees or not.

Both parties as the transferor (Payment Providers) and the transferee (Scrumpy Cider) must comply with the laws of TUPE and any obligations, rights and powers Payment Provider have will be transferred to Scrumpy Cider (Tahamtani, 2020).

Scrumpy Cider Ltd will need to identify and assess how many Payment Provider employees will be affected, if there are over 20 Payment Providers staff then Scrumpy Cider will be liable to conduct a redundancy process (ACAS, no date – B). Scrumpy Cider will need to determine the following:
1) Assess if this is a redundancy situation 
2) A need to change the workforce for ETO reasons, these may include:
a. To change the work location
b. Decrease the workforce
c. Too many employees in the same role after the transfer

If there are more than 20 employees affected in the redundancy process, by law, Scrumpy Cider will need to consult the workforce but alternatively, if the number of employees affected is below 20 then there is no fixed time constraints to follow (ACAS, no date – B).

If TUPE 2006 Regulations failed to be recognised, this can lead to an employee presenting an unfair dismissal claim.
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