Consider whether the defence of insanity is fit for purpose still or it is in need of reform. 	Comment by Laura Knight: remember to line space to 1.5
Remaining one of the most controversial areas of law, according to Scott et al (2009), the defence of insanity is established on the argument that mentally ill individuals are not legally blameworthy due to their illness, known as disease of the mind.  
Allnutt et al (2007) expressed psychiatrics play a crucial role in cases where the M’naghten rule [1843] is used, as they are often called to present evidence for the defendant pleading insanity. According to Mukhia (2012), the purpose of medical evidence in trials is to prove the defendants disease of the mind obstructed them from being rational. Under the Criminal Procedure (Insanity and unfitness to Plead) Act [1991] juries may only return with a NGRI special verdict if two medical practitioners have presented evidence (Government UK, 2020). 	Comment by Laura Knight: UK Government (2020) - is there not a named author?
Johnson (2014) suggest that while pleading NGRI it is important to remember that ‘insanity’ is a legal term, not medical. According to the Law Commission (2013), defendants using the defence of insanity are required to prove they are suffering from a disease of the mind, making them legally insane, at the time the act that occurred. For the plea to be successful, the defendant must prove they did not act on an impulse to offend, but a balance of probabilities; a defect of reason, R v Clarke [1972]. Meaning they did not know or intend the nature or quality of their actions, while not knowing the act was legally wrong, R v Johnson [2007]. The case of Quick [1973] found that a disease of the brain does not have to result in violence. Overturned the law set in the case Bratt v Attorney General for Northern Ireland [1963]. However, if the defendant was intoxicated they cannot successfully use the plea of insanity, as the defect of reason must arise from the disease of the mind, DPP v Harper [1997]. If the plea is successful then the Crown Court will find the defendant NGRI, entitling them to a special verdict of acquittal, under the Trial of Lunatics Act [1883], amended by the Criminal Procedure (insanity) Act [1964]. This verdict would enable the judge under S5 CP(1) (a) (1964) to apply an order to the defendant; hospital order, under s37 Mental Health Act [1983], when concerning an offence such as murder. A supervision order or order of their absolute discharge. 
Distinguishing insanity from automatism, DeFreitas et al (2015) states that automatism invalidates a defendants criminal liability. In a criminal court the automatism defence may only be used when an involuntary conduct is concerned. It involves the source of ones behaviour to come from an unconscious state, where the disease is external, Hill v Baxter [1985]. The defendant would therefore be pleading that they did not intend to commit a conduct. An example of automatism would be committing an act while sleepwalking R v Burgees [1991]. Comparing the automatism defence to the insanity defence, the courts distinguish between the two as insanity holds internal factors, such as; epilepsy R v Sullivan [1984]. Whereas automatism carries external factors, for example, diabetes, R v Henessey [1989].
Furthermore, the Law Commission (2013) suggests they have identified several issues with this defence. Supported by the opinion of Hamilton (1986), as he stated that the law surrounding this defence is outdated and unsatisfactory. As the legal term for ‘insanity’ has not seen reformation since it was first introduced. According to the Law Commission (2013) this area of law has faced some criticism over the years. Due to the fact that, it is not clear if the defence of insanity is available to all cases. Following their scoping paper, the Law Commission were made aware that practitioners were working around the issues. In addition, Mukhia (2012) argues that the terminology used for the ‘disease of the mind’ includes illnesses that are not bodily mental diseases. She expands this issue as in the case of Kemp [1957], where this issue was very clear. The Law commission (1989) stated that the Butler Committee believes reform in this area of the law needs to take place. Along with this, the Law Commission (1989) and the Butler Committee, recognised that in a number of cases, it is difficult to be certain that the act or omission and the illness, that the defendant was suffering at the time, were not linked. Following this, they suggested that the courts should only consider serious disorders. Lastly, the M’naghten rule [1843] does not include moral wrongness, consequently forming the rule to be inadequate, R v Windle [1962]. Howard (2003) proposes that the M’naghten rule dismisses patients with psychotic disorders. Howard believes that the rule should question whether the defendants mental illness restrained them from choosing their rational actions. Rather than questioning whether the defendant knew that nature of his act and whether it was legally wrong. 
Over the years there have been attempts of reform, however, they have had minimal impact on the defence. The Defence of Insanity Act [1984] amended one area of the defence, as the burden of proof moved from the prosecution to the defence. The issue with this is that the defendant holds the control over the evidence, which could potentially risk misleading the jury. 
Additionally, Asokan (2016) expressed that the defence of insanity holds a prolonged history, suggesting that the defence has been through many tests. Currently the M’naghten Rule [1843] is being used for a focus on understandability of right and wrong, rather than, morally. A set of changes occurred when diminished responsibility was amended to s2 diminished responsibility homicide Act [1957]. However, now been amended by the Coroner and Justice Act [2009]. 
The Law Commission (1989) found that reform was advised by the Butler Committee, as the term ‘insanity’ was outdated. They aim to improve the area of law surrounding mental disorders and criminal liability. Furthermore, the Butler Committee recommended the need for a more contemporary definition of the term ‘ severe mental illness’. They feel it would be more understandable. Additionally, they recommended that psychiatrics were to only give evidence in the form of factual tests, rather than diagnostic labels (Law Commission, 2013).
Ultimately, the defence of insanity is in need of reform, as the legal term for ‘insanity’ has never changed since the act was first introduced. Reform was advised by the Butler Committee, as claimed by the Law Commission (1989) due to the same fault. Additionally, Mukhia (2012) believes that the defence is in need of reform due to the fact that the rule includes people with internal factors such as, epilepsy and diabetes, not defendants who believe their act is morally right but legally wrong. 
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Problem Question
Firstly, from looking at the problem question, Ali is liable for many potential fatal offences against two different people. Under the Non-Fatal Offences Against the Person Act [1861] the most serious offence could be grievous bodily harm (GBH) and actual bodily harm (ABH) that has been committed by Ali punching Lee and stabbing Colin. Regarding Lee, Ali inflicted ABH, this may potentially result in involuntary unlawful act manslaughter. Secondly, Ali intentionally inflicted GBH on the victim Colin, meaning Ali could potentially be liable for the act of murder. 	Comment by Laura Knight: He has committed a fatal offence against Lee and Collin
Considering the acts committed by the defendant, Ali, the advice available for his criminal liability will be discussed separately, for each victim, before concluding, while considering relevant case law. 
Ali may be liable for many non-fatal offences, against two victims under the OAPA [1861]. Firstly, Ali may be liable for involuntary, unlawful dangerous act manslaughter, R v Larkin [1994], due to Ali committing a dangerous act that resulted in Lee’s death. Due to the fact Ali left Lee in an unconscious state, this shows Ali used excessive force. Meaning that Ali is potentially liable for s20 OAPA [1861], which is inflicting grievous bodily harm. This section is the lesser serious offence of the two available offences for GBH. This offence is section 20 as Ali unlawfully inflicted bodily injury without a weapon. 	Comment by Laura Knight: The case of Larkin (1994) defines involuntary manslaughter.
In addition, Ali may be liable for the offence of inflicting assault occasioning actual bodily harm (ABH), this being the lesser offence of the two, R v Wilson [1966], amounting to battery. Ali is potentially liable for this offence as under s39 Criminal Justice Act [1988],  he meets the actus reus and the mens rea of the offence. 	Comment by Laura Knight: Battery?
when looking at the elements of the offences, Ali needs to meet the Actus Reus and Mens Rea of all offences individually, in order to be seen as liable for the offence. 
Firstly, looking at the offence against Lee, the Actus Reus of battery, R v Rolfe [952], it requires the defendant, Ali, to have committed a physical conduct, Fagan v MPC [1968], which from the scenario, he has. The second element of the Actus Reus requires the victim to have suffered unlawful violence, Ireland; Burstow [1998]. The last element required to prove Ali holds the Actus Reus of battery is whether the violence was inflicted from the defendants conduct. Which in this scenario, factual and legal causation would have been established, Haystead v Chief constable of Derbyshire [2002].
Moving onto the Mens Rea of battery, where the defendants intention is established, in this case Ali had full intention of causing unlawful violence upon Lee, R v Venna [1975]. 	Comment by Laura Knight: You need to discuss how the mens rea has been met in more detail. Why would it not be murder or voluntary manslaughter?
As Lee died as a result of the force Ali punched him, Ali could also be liable for unlawful dangerous Act Manslaughter, A-Gs Reference [1997]. The first element is established, as Ali committed a deliberate act. The second and third element require the act to be unlawful, Franklin [1883], and dangerous, R v Church [1966], which caused the victims death. Therefore, Ali would hold the Actus Reus for unlawful dangerous Act Manslaughter, R v Cunningham [1957]. Again, causation would need to be established, Mitchell [1983]. 
Ali would not be criminally liable for murder for Lee, as he does not satisfy the Mens Rea of murder. He did not have any intention of killing Lee, but intending to hurt him using force. Also, the definition of murder requires the defendant to have intention to kill or cause GBH, which Ali did not. In addition, the defendant would not be criminally liable for voluntary manslaughter as, this would require Ali to have voluntary, so hold the intention of killing Lee, but applying one of the three defences. 
Now moving on to the second victim, Colin, Ali meets both the Actus Reus and the Mens Rea of murder. the Actus Reus of murder requires the defendant to commit an unlawful killing of another under the Queens Peace, Moloney [1985]. The Queens Peace is any killing that is not under the heat of war. When looking if the defendant holds the Actus Reus of murder, causation must be proved. Meaning that the defendant was the direct cause of the victims death, and there was no break in the chain of causation. In order to prove this, the ‘but for’ test would need to be established to prove factual causation, R v Steane [1947]. From the scenario, Ali holds factual and legal causation, as his actions were a direct cause of Colin’s death, R v Pagett [1983]. While proving causation, they are following the case law set out in Woolin [1998]. The prosecution must use the objective and subjective test, Criminal Cases Review Commission (Charles) [2017].
Secondly, as murder is a common law offence, the Mens Rea can be satisfied by showing an intent to kill or cause GBH, Cunningham (Anthony Barry) [1982]. Ali’s intention to cause GBH was direct, as he intentionally stabbed Colin, to cause him grievous bodily harm. However, his intention to kill was oblique, DPP v Smith [1960]. This means that his death would have been foreseeable to the reasonable person. This implies that Ali holds a high level of blameworthiness. The jury would assess how much harm the defendant intended to cause, comparing to the amount that was caused. The current law does not require the defendants mens rea to be malicious, or include an aforethought. The jury would assess how much harm the defendant intended to cause, comparing to the amount that was caused. This would prove Ali held the Mens Rea of murder, R v Mohan [1976]. 	Comment by Laura Knight: Again, you are confusing the Actus reus elements and Mens Rea. Do a table on the AR and MR elements for each offence (see lectures). Discuss the AR first and then the MR.
To conclude, I would advise Ali that there is a high possibility that he will hold criminal liability for the offences of involuntary dangerous act manslaughter and murder under OAPA [1861]. 	Comment by Laura Knight: These are the correct offences but you need to revise the authority. i.e. murder is a common law offence
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