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[bookmark: _Toc77192842]Section A (Question 1) 

Memorandum
To: Managing Director (BBL)  
From: Denise Fitzsimmons 
Subject: ET1 Claim Form Gethin Rees 

Dear MD,
Thank you for your correspondence. Please see the responses in the below memo that refer to the potential legal implications of GR’s ET1 claim. 
[bookmark: _Toc77192843]The process and timescales for responding to the ET1
GR has already received his early consolidation document from ACAS, BBL will need to respond to his complaint by returning the completed ET3 form to the ET within 28 days of receiving it (Gov.uk, 2021d). The organisation will need to confirm the details stated by GR in terms of pay, dismissal dates and notice and whether the organisation wants to defend the claim or not. You will need to agree or disagree with the information he has provided. BBL will also need to state if they want to appoint an agent. 
If BBL chooses to defend the case, you will need to outline the defence, which will need to be sent to the ET service. Penalties for not responding within 28 days, could include a judgment automatically being made by the ET service without the employer being able to bring a defence. Employers can apply for more time to respond; however, extensions are not always granted (CIPD, 2021c).
Details of the grounds of his claims that may be brought are listed below; 
[bookmark: _Toc77192844]Ordinary Unfair Dismissal. 
GR could potentially bring a claim of ordinary unfair dismissal as he believes that the reason BBL gave for dismissal was unfair and that the organisation acted unreasonably. For example by not giving GR ample time to respond to claims of misconduct against him at the disciplinary stage of the process. 
GR started in March 2014, which means that he has more than 2 year’s service. This means he meets the criteria to claim  Unfair Dismissal (Gov.uk, 2021b). 
GR has also stated that he did not have an opportunity to view the investigation statements and did not have an adequate chance to respond. With regards to disciplinary hearings, the employee should be notified in writing in advance and the notification should contain all the information relating to the alleged misconduct. GR is likely to argue that he didn’t have adequate time to prepare his response to the claim.
If the ERA Section 98 (1996) is taken into account the reason for dismissal must be substantial enough to warrant the summary dismissal of the individual.  
From the documentation provided, there is not evidence of a reasonable investigation, for example, as per the ACAS code of conduct relating to disciplinaries, the same individual should not carry out the investigation and disciplinary hearing (ACAS, 2015). GR is most likely going to claim that BBL did not follow the ACAS code and that fair process was not followed when he was dismissed.

[bookmark: _Toc77192845]Defences to the claim of Ordinary Unfair Dismissal 
The potential organisational defence to GR’s claim of Ordinary Unfair Dismissal could be that BBL believed his conduct, after investigation, did amount to Gross Misconduct. In these circumstances, the reason to dismiss must fall into the range of reasonable responses (CIPD,2020c).
The argument to his claim would be that he did instigate the assault, according to the report, RT denied provocation. In this case, BBL did have a genuine belief of gross misconduct and reasonable grounds for dismissal. 
In the case of British Home Stores Ltd v Burchell (1978), which has set a precedent for employers, a genuine belief of misconduct must be held on reasonable grounds following a reasonable investigation.
[bookmark: _Toc77192846]Automatic unfair dismissal (Whistleblowing) and Automatic unfair dismissal (Making a Health and Safety Disclosure) 
The other claim that GR could potentially bring would be Automatic Unfair Dismissal. This claim relates to his  Health and Safety complaint about staff not wearing the correct PPE (i.e. masks). A dismissal would be considered unfair if it was related to the individual making a protected disclosure (ERS 103A, 1996), in this case, a Whistleblowing declaration.
There is also the implication that under ERA Section 100 (1996), that a dismissal will be unfair if it is linked to a H&S complaint in an organisation where there is no safety committee.  
Disclosures meet the criteria for Whistleblowing when a complaint is made that relates to a subject such as Health and Safety and it is in the public interest. Anyone that is regarded as a worker is eligible for protection as a Whistleblower (Gov.uk, 2011).  
According to the Public Interest Disclosure Act (1998), a qualified disclosure is information that is in the public interest and is believed to be linked to the following which has been committed, in the past, present or future;
· Lack of compliance with a legal obligation
· The health and safety of others had been put at risk 
· Damage to the environment 
· A miscarriage of justice
· Criminal offence
· Concealment of any of the above acts. 
To qualify, the disclosure must be made to a qualified person, in this case, the employer and it must be made with a reasonable belief that the information is true. 
If the case of Kaltz Ltd v Hamer, is taken into consideration, the ET upheld the claim of automatic unfair dismissal (due to the main reason for the dismissal being linked to a protected disclosure). 
[bookmark: _Toc77192847]Defences to the claim of Automatic Unfair Dismissal (Whistleblowing and Making a Health and Safety Disclosure)
From the documentation provided there is no evidence that this complaint was made to the dismissing manager, so it could be disputed that a complaint was even made regarding the health and safety issues mentioned by GR. It is also not clear from the paperwork whether the organisation has a Health and Safety committee. It would be prudent to raise this if the organisation does have one as this would be a possible defence. 
There is also strong evidence that the reason for dismissal was relating to his misconduct when pushing his colleague, shouting and not wearing a facemask rather than making a Health and Safety disclosure. For these reasons, there is a defence that his dismissal was not linked to his H&S disclosure or Whistleblowing. 
[bookmark: _Toc77192848]Wrongful dismissal 
The additional claim GR could make is that of Wrongful dismissal. This occurs when an employer breaches the terms of an employment contract (CIPD, 2020b).
GR was dismissed without notice and if ET found that the dismissal did not amount to gross misconduct, then there would potentially be a breach of his employment contract. Wrongful dismissal occurs when adequate notice hasn’t been provided and/or there has been a breach of procedures (Lewis & Sargent, 2017).
[bookmark: _Toc77192849]Defences to the Claim of Wrongful Dismissal 
The potential defences to GR’s claim of wrongful dismissal would be that his conduct did amount to gross misconduct. In these circumstances, an employer can dismiss without notice as the employees' actions were serious enough to break the contract. Arguably GR’s actions were in breach of H&S and it would have been enough to be a serious contractual breach (Lewis & Sargent, 2017).
[bookmark: _Toc77192850]Associative disability discrimination
GR mentions that he lives with his mother who is shielding and very vulnerable and due to her underlying health condition, she may be considered as having a disability under the Equalities Act (2010). This may mean that he may try to claim Associative disability discrimination. He could argue that he has been treated unfairly due to his mother’s protected characteristic, in this case, her disability. For example, he could argue that his dismissal was linked to him raising a concern due to his mother’s underlying health condition. 
[bookmark: _Toc77192851]Defences to the claim of Associative Disability Discrimination 
In terms of defences to the claim, he has not stated that his mother has a disability only that she is ‘vulnerable’, there may be a possibility that although she has underlying health conditions, it may not meet the criteria for a disability under the definitions under the Equality Act (2010).
There is also no evidence that he made anyone aware of his mother’s shielding, only his statement of this, it could be argued that it was not raised to members of staff in the organisation.  It could also be argued that his dismissal was due to his acts which BBL found amounted to Gross Misconduct, rather than his mother’s potential disability. 
[bookmark: _Toc77192852]Strengths and Weaknesses to the Claims
From the information provided, there are no witness statements that corroborate GR's claim that he was provoked into the argument with RT. Evidence provided by SS stated that it was obvious that GR had pushed RT and GR was shouting at RT and not wearing a face mask. Therefore, there is a strong argument that it would be a reasonable response that his conduct was gross misconduct. However, the case involving Brito-Babapulle V Ealing Hospitals (2011) should also be considered, where the EAT,  stated that an employee did not automatically have to face dismissal for gross misconduct. If these findings are taken into account then there is a possibility that it may strengthen GR’s case.
In terms of the investigation, SS is a witness, he lacks the independence to conduct the investigation. The ACAS code of practice states that investigations should have a fair process with an independent investigator and the employee should have an opportunity to comment on the investigation (ACAS, 2015). The ERA (1996) states that the process and investigation must be fair. In terms of strengths to his claim, there is strong evidence that a fair process was not followed in terms of the investigation or the disciplinary hearing and the process lacked impartiality.
GR could also argue that he was not given enough time to respond to the allegations against him, he mentions that he was not able to state his case in the disciplinary meeting nor was he was given enough time to appeal. ACAS Code of Practice on Disciplinary and Grievance Procedures (2015) states that employees should have an opportunity to ask questions about the information provided and give evidence. Failure to allow him to do this will likely strengthen his case. 
Employees also should be advised that they can be accompanied by a colleague or a Trade Union representative, from the evidence GR was only made aware that he was able to take a colleague rather than a TU rep to the disciplinary meeting. For the reasons listed above it is likely that he has a strong case that the dismissal was procedurally unfair. 
In this circumstance where GR’s disclosure could be linked to a Health and Safety concern, it would be difficult to argue that this disclosure would not be in the public interest, which would add further strength to his claim of Whistleblowing. However, there is no evidence that he made this disclosure to his manager or that his dismissal was linked to a Health & Safety disclosure. 
With regards to the claim of associative disability discrimination, it is unlikely that his mother’s underlying health condition can be linked to the reasons for dismissal, there is no evidence that he raised his mother’s health condition with his manager and his dismissal was clearly due to his misconduct.



[bookmark: _Toc77192853]Section A (Question 2)

Memorandum
To: Managing Director (BBL) 
From: Denise Fitzsimmons 
Subject: List and explanations of possible remedies 
Dear MD, 
Please see below the list and explanations of the possible remedies which could occur if this matter goes to an Employment Tribunal hearing.
Below is the list of possible outcomes at ET if GR is successful in his claim; 
· Reinstatement – this would involve a claimant returning to GR’s job before dismissal.
· Re-engagement – the claimant would return to BBL, but in a different role. This scenario would include a break in service.  If an employer fails to comply with a re-engagement order the ET can award additional compensation (CIPD 2020c)
· Compensation
GR has mentioned that he is looking for compensation and reinstatement to his previous job. This could be problematic, due to the breakdown in the employment relationship following the findings of Gross Misconduct. 
In the case of United Lincolnshire Hospitals NHS Foundation Trust v Farren (2016) the EAT found that if the employer can evidence a substantial loss of trust and break down in the employment relationship, then it is not reasonably practical to order the claimant and the responded to work together again. 
[bookmark: _Toc77192854]Potential financial reward.
There are two factors to the potential award that the ET could order. These two factors are known as basic and compensatory awards. 
The basic award is calculated via a formula that is based on the length of time an employee has worked for the employer up to their dismissal date, employee age and gross weekly pay.
For GR’s claim, if the ET finds that he was dismissed unfairly, then his claim amount would be calculated as per the below; 
· In terms of compensation, GR started in March 2014 and was dismissed in November 2020. He would have 6 year’s and 8 months service, so he has a minimum of 6 week’s notice, or his contractual notice, whichever is higher.  Annual leave would also have been accrued, any other contractual benefits i.e. bonus payments, paternity leave or sick pay could also be reinstated (1996). 
· If GR was under 22 he would receive half a week’s pay for each full year worked, if he was between 22 and 41 he would receive one week’s pay for each full year worked and over 41 he would receive one and a half week’s pay. 
· As GR is over the age of 22 but under the age of 41, he is entitled to 1 week’s pay for every full year he has worked. GR has worked for BBL for 6, full years.
His weekly gross pay is £500, which is based on an annual salary of £26,000 per annum. 
From this calculation, the basic award for unfair dismissal would be £3,000 (Gov.uk 2020a)
The maximum compensatory award that can be claimed for unfair dismissal is a year's salary up to £89,493 or a year's gross pay, GR year’s salary which would equate to £26,000. (CIPD,2021d) 
The Compensatory award is calculated by;
· Total loss of earnings from the date of dismissal to the date of ET 
· future loss of earnings from the date of ET to a date deemed by the ET (Gov.uk, 2021d)
If the tribunal finds that the dismissal was automatically unfair and linked to raising a concern on H&S grounds, whistleblowing or discrimination and the dismissal, then compensation can be uncapped. 
There is also the consideration of compensation for wrongful dismissal. If GR was wrongly dismissed, he would be entitled to contractual notice or statutory notice 1 week for every year of service, up to 12 years. (Lewis, Sargent, 2017). In addition to this any pension entitlement, annual leave or bonuses would have been received by the employee if the contract had been terminated correctly. 
The claimant must evidence that they have made all efforts to obtain another job and mitigate their losses. In some cases where an individual is unable to get a job of similar remuneration, the ET may review the compensation based on the difference between the new salary and the previous one. 
BBL can request for an award to be reduced because GR’s behaviour would have been a contributing factor to the dismissal. If the respondent can show that following a disciplinary process accurately would still have resulted in the dismissal, then a ‘Polkey reduction’ can be applied to the award. This reduction is relating to the Polkey v AE Dayton Services Ltd  (1987), this case set the precedent for unfair dismissal case award reductions.
If the ET finds that BBL did not comply with the ACAS Code of Practice when dismissing GR,  it could increase the award by up to 25% for an unreasonable failure to comply (CIPD, 2021d). In the case of Doyle v European Trade Exhibition Services Ltd (2010 ) the ET increased the award compensation by 10% due to the employer's failure to follow the ACAS Code of practice as the dismissal was found to be procedurally and substantively unfair. 
It is also important to factor in the costs of management time in getting the case ready for an ET, alongside the legal costs. In terms of legal costs, these can range from £7,000 - £12,000 plus VAT for unfair dismissal or wrongful dismissal claims (Slater and Gordon Lawyers, 2020), ( Phillips Law, 2018). There is also the cost of time taken for staff involved in the case to attend the tribunal hearing. 
BBL will also need to be aware of negative factors around publicity for the organisation and potential cost to reputation and loss of clients if BBL loses the case. 
Due to the factors listed above and the potential costs involved it may be agreeable to settle with GR before the case goes to the ET. A settlement agreement can be used to settle the complaints made by the employee and usually involve a form of appropriate compensation.  The settlement agreement must be in writing and the employee must take independent legal advice from a qualified individual (CIPD, 2021c). BBL may wish to include a confidentiality clause, however, they can also not be used to prevent an employee from making a protected disclosure, such as whistleblowing (ACAS, 2018 ). Instead of entering into a settlement agreement, there is also the option of utilising a COT3 agreement, which is issued through ACAS conciliation process. 


[bookmark: _Toc77192855]Section B (Question 1) 
From: Denise Fitzsimmons (Independent HR Consultant) 
To: Managing Director (Big Buses Ltd) 
Re: Query relating to Julie Davies (Confidential) 

Good Afternoon,
With regards to your query relating to JD, the following considerations should be made. 
JD is intending to make a flexible working request, in these circumstances, it is important to follow the ACAS Code for responding to flexible working requests or BBL organisational flexible working policy (ACAS, 2014). 
It is also important to consider whether JD is eligible to make the flexible working request, only employees with a minimum of 26 weeks of service can make a flexible working request. As she has been an employee for 19 months, she would meet these criteria (Gov.uk, 2021c). Applicants cannot have made a flexible working request in the 12 months before applying (ACAS, 2014), you will need to check if the JD has made a flexible working request in the 12 months prior to making this request. 
If BBL, chooses to accept JD’s email as the indication of her flexible working request then the organisation can. However, the organisation can request that the request is completed on a form, either one that is used by the organisation or the one provided by Gov.uk (2014). A copy of this form can be found at the below link;
Right to request flexible working: application form - GOV.UK (www.gov.uk)
Under the ACAS Code For Working Flexibly (2014) the applicant needs to provide the date the individual is applying for the flexible working request, the changes they want to make to their working conditions i.e. part-time and when they want the changes to start. 
JD will also need to state what impact these changes may have on BBL and how these may be dealt with or mitigated. It is for the employee to evidence how the requested changes would work practically in a work environment. JD needs to make it clear that her request is a statutory one and whether or not she has made a previous request to work flexibly (ERA, Part 8a Section 80F, 1996).
It is important to consider the request, promptly (no longer than three months after it is submitted). If you are in agreement with the proposed changes then a meeting is not needed. However, if you would like more information relating to JD’s submission or you have concerns about the viability, you will need to hold a meeting. The invitation to the meeting needs to be in writing and JD has the right to be accompanied by a trade union representative or a work colleague (ACAS, 2014). 
During the meeting, you should take ample time to discuss the request and how they feel it is practicable. It is important that you consider the viability of the request.
If you choose to reject the request, legislation states that it must be due to one of the below reasons (ERA, Part 8A Section 80G, 1996); 
· Additional cost to the organisation. 
· Difficulty in redistributing work to other employees
· The organisation cannot recruit extra staff 
· The quality or performance of work would suffer
· It would negatively impact customer service
· There is not enough work for the employee to do in the times they want to work. 
· Business structure changes. 
JD has requested to change her hours of work to 8 am – 3 pm (without a lunch break), in these circumstances, it is important to consider Working Time Regulations (1998) which state that as an adult worker, she would be entitled to a 20 minute rest break if her working time is six hours or more. In this circumstance, if she were to work the proposed hours without a break, it would breach WTR. For this reason, I would consider discussing this request with her further. 
JD has disclosed that she is making the flexible working request to care for her mother who is ‘shielding’ and to provide childcare. There is a possibility that her mother’s condition may meet the requirement of a disability under the Equality Act (2010). Due to this factor, there also needs to be a consideration of a potential claim of associative disability discrimination, if the request is rejected. JD could argue that she has been treated less favourably because she associates with an individual who has a protected characteristic.
If the case of Coleman V Atteridge Law (2008) is taken into consideration, the claimant stated she was not given the same flexibility as someone without a disabled son. If BBL refuses JD’s flexible working request, then the organisation must be satisfied that she has not been treated less favourably than colleagues with caring responsibilities for non-disabled dependents.
JD has disclosed that she has caring responsibilities for her children, she could argue that if the request is not accepted, that it would amount to indirect discrimination on the grounds of sex under the Equalities Act (2010). She could argue that as a woman, she would be at a disadvantage because statistically, women are more likely to have childcare responsibilities. It could be considered that requiring employees to work full time, could amount to a provision, criterion or practice (PCP)  that disadvantages female members of staff (Dac Beachcroft, 2016). 
You can take into consideration the case of Smith V Gleacher Shadlock LLP (2015) where the ET stated that requiring a mother to work full-time did not amount to sex discrimination as the business had evidenced that it would be at a detriment if they allowed her to work part-time hours.  However, BBL should be cautious when refusing flexible working requests due to childcare responsibilities.
It may be worth exploring the working from home element of the request. As previously stated, staff were allowed to work from home temporarily and there is the assumption that they were able to interact as a team during this time. There could be the possibility that this could continue and that virtual options for interaction could be considered. 
After the meeting with JD and you have made your decision, you must inform JD in writing detailing the reasons that you have accepted or declined their request. It is worth noting that, BBL can propose to accept certain elements of the request or accept the request with modifications. This should be discussed and agreed upon with the employee. Once any changes are agreed, BBL will need to change JD’s contract of employment to include the new terms and conditions. These changes will be permenant (unless otherwise agreed) and should be done no later than 28 days after approval of her request (Gov, 2021c)
However, if BBL chooses to turn down the request, then the employee must be given the right to appeal this decision after receiving the outcome letter. It is important to consider who will hear the appeal as the manager who is involved in the initial hearing should not also hear the appeal. The manager holding the appeal will have to have the authority to overturn the original decision if needed. 

[bookmark: _Toc77192856]Section B Question 2
From: Denise Fitzsimmons (Independent HR Consultant) 
To: Managing Director (Big Buses Ltd) 
Re: Query relating to Lucy Bell (Confidential) 

Dear MD,
Thank you for your query.
With regards to LB’s request to raise a grievance, it would be prudent to explore options of informal resolution with LB before moving towards the formal grievance procedure. Informal methods of resolution, such as mediation can be useful in resolving conflict. Meditation has been found to reduce cases going to legal action, (Tony Bennett, 2014). 
If LB does not want to progress with informal resolution and wants to raise a formal grievance, BBL must respond to the grievance by utilising the organisations' grievance policy or if or if BBL does not have one,  the ACAS Code of Practice on disciplinary and grievance procedures.
 It would be recommended to ensure that the correct process is followed.  ET’s can increase the award at tribunal if the ACAS code of practice is not followed. In the case of Johnson v Shamrock Franchise Management Ltd (2010) increased compensation to the claimant for the employer’s failure to follow the ACAS code when dealing with an employee grievance. 
LB’s grievance should be made in writing and should include the reasons for her grievance, evidence relating to the complaint and the desired resolve for the conflict (ACAS, 2020). On receipt of the grievance, BBL  should arrange a formal grievance meeting to take place this should be within a reasonable amount of time. The grievance investigation and the grievance hearing should not be held by her line manager, as the grievance relates to his conduct and therefore lacks impartiality. 
LB should be notified of the meeting in writing, with the right to be accompanied by a TU rep or a work colleague. Following the meeting once a decision has been made on what course of action to follow, this should be communicated to LB in writing, with the right to appeal the decision if she does not agree with the outcome (ACAS, 2015). 
LB has raised the complaint regarding sensitive personal data that has been shared without her permission. In this circumstance, it could be argued that her medical information, relating to her reasons for shielding, has been processed without her consent. This could amount to a  breach of the Data Protection Act 2018. The act states that data should be processed lawfully and fairly and certain data such as health-related information has additional protections under this act (Data Protection Act, 2018). In circumstances where there has been a breach of the Data Protection Act, LB could report the breach to the ICO (2021a). The ICO can issue a fine to organisations that breach the act. 
BBL should be mindful, of the provisions in the data protection act and should not disclose more information than needed. For example, you may need to tell staff in LB’s team that she will be off work for a period of time due to sickness to allow them to provide cover for the team. This would be considered appropriate in this case. However it is not necessary to disclose the details of her health condidtion unless specifically needed. For example, if she was unwell with Coronavirus and other staff in the team may need to know if they have been in close contact with her.
Staff records, including those relating to absence and sickness, should not be kept longer than needed and must be for a legitimate purpose. It is a recommendation that a data controller or the organisation have a system in place to review files and ensure that they are not being kept longer than needed. There are statutory retention periods for information relating to certain subjects such as Health and Safety and pensions. However, for subjects such as sickness absence, there is no statutory retention period. The time period to bring a claim in this area is varied, with the UK Limitation Act (1980) allows for a 6-year time limit to bring certain legal proceedings against an employer. For example, 6 years for breach of contract, 3 years for personal injury and 3 months (minus one day) for disability discrimination.  For these reasons, it may be advisable to keep sickness records for up to 6 years post the absence occurring, in case of potential claims  (CIPD, 2020a). 
These records are highly confidential and should be stored securely. 
In your email, you ask if you are allowed to continue with return to work meetings.  I would recommend that the return to work conversations continue for the following reasons; 
· The Health and Safety Act (1974) states, that employers have a duty of care to ensure staff safety and protection in the workplace. If an individual is not well enough to return to work and this isn’t picked up in a RTW conversation, then it may pose a risk to the individual and the organisation. 
· As LB has an underlying health condition, which has led to her shielding and it may constitute a disability under the Equality Act  (2010).  If this is the case, then BBL has the obligation to consider reasonable adjustments.  This would be something that could also be discussed at the RTW. 
It would be advisable to explore the reasons with LB as to why she has these apprehensions and explain the benefits of continuing to have RTW discussions. 
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