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Assignment 2 - Equality and Diversity

Although there is a legal definition of equal opportunity, the general understanding of "equal opportunity" is the principle of treating individuals and/or groups fairly and without discrimination. Equality and diversity are crucial in the legal profession for several reasons. Firstly, the legal profession should reflect the diversity of the society it serves and should not be limited to a particular group. Secondly, promoting equality and diversity can help to create a more inclusive and welcoming environment for all individuals, regardless of their background. This, in turn, can help to attract and retain talent from a wider range of backgrounds. Thirdly, it can help to ensure that legal professionals are better equipped to understand and serve the needs of a diverse range of clients. Finally, promoting equality and diversity can help to build trust and confidence in the legal profession, both among clients and the wider public.

The Equality Act 2010 sets out the legal framework for promoting equality and diversity in the UK, including in the legal profession. The Act prohibits discrimination based on age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex, and sexual orientation. The Act requires that all individuals are treated fairly and without discrimination and that reasonable adjustments are made to ensure that individuals with disabilities are not placed at a disadvantage.

The SRA Code of Conduct (2019) provides guidance for legal professionals on their professional conduct and ethical obligations. The Code requires legal professionals to act with integrity, uphold the rule of law, and promote public trust and confidence in the legal profession. Also creates an inclusive work environment, providing equal access to legal services, and avoiding discriminatory language or behaviour. 

The EOC's main responsibility is to enforce the law in the public interest. They assist individuals with complaints and legal proceedings, hold inquiries and investigations, issue non-discrimination notices, and take preliminary action in employment cases and those involving discrimination in advertising or instructions. The EOC considers access to justice to be a crucial right, and their ability to offer legal representation or other forms of aid is essential. Cases supported by the EOC have been helpful in interpreting and enforcing the law. Their recommendations for enforcing the law are aimed at improving the system's effectiveness. The EOC provides legal advice and assistance to people who seek it. However, this reactive service can only make a limited contribution to their long-term goals since they have no control over who seeks help and what issues they are concerned about. Their plans aim to give the EOC broader and more powerful abilities in both individual cases and formal investigations, allowing them to take a more strategic approach to law enforcement.

The Law Society (2021) states that "Equality, diversity and inclusion are essential components of a modern, forward-thinking legal profession. They are fundamental to the provision of high-quality legal services and a key driver of business success."

The Equality Act places a positive duty on public bodies to promote "equality of opportunity" between individuals with protected characteristics and those without. However, the meaning of "equality of opportunity" is not clearly defined, and it has both procedural and substantive aspects. Procedural justice does not guarantee any particular outcome, but it is arguable that equality of opportunity includes both the opportunity to pursue one's chosen objectives and the process of choice itself. This can be judged from the perspective of the outcome or by considering the way in which a person reaches the outcome. Although "third way" theorists generally support equality of opportunity because it aligns with other principles of individual responsibility and choice, there is much debate over when and to what extent redistribution is justified. 

The legal profession should reflect the diversity of society to ensure that the law is applied fairly to all individuals, regardless of their background or characteristics. A diverse legal profession can also bring different perspectives and approaches to legal issues, leading to a more nuanced and effective legal system. Additionally, promoting equality and diversity within the legal profession can help address historical imbalances and discrimination and promote a sense of inclusion and belonging for all individuals. Also ensures that everyone has an equal chance to succeed, regardless of their background or personal characteristics.

While the concept of indirect discrimination is important, it is not enough to achieve equality of outcomes. Professor Fredman argues that ‘’if no exclusionary criteria can be identified, no action needs to be taken.’’ Direct and indirect discrimination provisions are limited because they do not require any action to be taken unless an individual respondent is responsible for the discrimination and the complainant is a direct victim. In contrast, a positive duty to promote equality is proactive and sidesteps these limitations. The law identifies public authorities and employers as those in the best position to promote equality, and the duty is triggered by visible patterns of underrepresentation.

At times it is unclear if promoting equality of opportunity is a narrow procedural obligation or a broader substantive one. The procedural view of equal opportunities is concerned with removing obstacles or barriers that prevent equal opportunities, such as word-of-mouth recruitment or non-job-related selection criteria.
This opens more opportunities but does "not guarantee that more women or minorities will, in fact, be in a position to take advantage of those opportunities because their capacities have been limited by the effects of social disadvantage." Anti-discrimination provisions are only one aspect of a broader framework for the promotion of equality. 

The comparator requirement in the 2010 Act is materially identical to that which was found in the Act's predecessor provisions. At least prior to the decision of the House of Lords in Shamoon v Chief Constable of the Royal Ulster Constabulary (2003), courts often used a two-stage approach to determine if there was actionable discrimination. The first stage was to establish if the claimant had received less favourable treatment than an appropriate comparator (real or hypothetical). The second stage was to determine if the less favourable treatment was on the relevant protected ground. Lord Nicholls pointed out that while this approach could be helpful, it was not mandated by the law and could be complicated in cases where the identity of the relevant comparator was a matter of dispute.

According to the case of Jenkins, R, 'Equal opportunity in the private sector the limits of voluntarism', in Jenkins, R and Solomos, J (eds), Racism and Equal Opportunity Policies in the 1980s, 1987, Cambridge: CUP, pp 113-15: There are at least seven factors which may lie behind the initial organisational decision to adopt an [equal opportunities] policy ... in the first place, an EO policy may represent a straightforward response to a 'race' problem, such as, for example, pressure from the Commission for Racial Equality, an unfavourable [legal] decision, or a 'race'-related industrial relations problem.

According to recent research, ‘’The legal profession has a responsibility to promote equality and diversity, as research has shown that diverse teams are more effective and better able to identify and manage risks ‘’ (Huang and Flynn, 2021).

The Act doesn't have a purpose clause, which some people had asked the Government to include before the Act was created. The Joint Committee on Human Rights agreed that a constitutional guarantee to equality and a purpose clause are different things, but they advised the Government to use the Equality Bill to create a new constitutional right to equality. The Committee believed that a purpose clause or constitutional guarantee could help solve problems with interpretation. However, the Government didn't want to include a purpose clause directly in the Act.
The Act provides that there is to be paid out of money provided by Parliament any increase attributable to the Act in the expenses of a Minister of the Crown.

"Promoting diversity and inclusion within the legal profession is essential for ensuring that the profession is accessible to everyone, regardless of their background, and for improving the quality of legal services provided" (Legal Services Board, 2021). 

As stated in Redefining Equality edited by Neal Devins and Davison Douglas, ‘’ I believe that those who rely on the distinction between equality of opportunity and equality of result have this principle in mind as at least the minimum content of equality of opportunity.’’ The principle of formal equality of opportunity means that people should have the chance to pursue a career based on their skills and abilities. Discrimination based on factors like social class or race should not be allowed to prevent someone from getting a job or position they're qualified for. For example, in the past, people born into non-aristocratic families were often discriminated against when it came to certain jobs. Today, a similar example might be someone from a particular racial group being prevented from working in certain professions. Laws that discriminate against people based on factors like race deny them equal opportunities.

Recent research has suggested that ‘’staff race networks can play an important role in promoting diversity and inclusion within the workplace’’ (Smith, J. 2021).

"Promoting diversity and inclusion within the legal profession can help to improve the quality of legal services by bringing a wider range of perspectives and experiences to bear on legal issues" (Prospects, 2021, p. 1).

Equality and diversity are important within the legal profession because they help to ensure that justice is served, and everyone is treated with respect and dignity. As the research suggests, an equalities implementation gap can lead to certain groups being unfairly disadvantaged and excluded from opportunities. This can be particularly problematic in the legal profession, where the decisions made by lawyers and judges can significantly impact people's lives. By embracing diversity and promoting equality, we can help to ensure that the legal profession is more representative of society and that everyone has an equal chance to access justice and receive fair treatment under the law.
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