Equitable Remedies
Specific Performance

· Common law damages are available as of right  but often prove inadequate.

· Damages are not helpful if the subject matter is unique or irreplaceable.

· Damages wont suffice if the breach of contract involves continuing conduct or a harm that once done cannot be reversed.

Equity has developed remedies that can be used when damages are not adequate.
A decree of specific performance (SP) and injunctions are the most important equitable remedies.
Under an order for SP one party to a contract is ordered to perform their contractual obligations. 
An injunction is a court order to a party to refrain from doing, or possibly to do, a particular act.  
Other equitable remedies include rescission, rectification, delivery up and cancellation of documents, accounts and the appointment of a receiver.

Equitable remedies supplement, rather than compete with, common law remedies. They are not available in every case where a Cl has suffered a wrong. In particular;
· Equitable remedies are only available if the common law remedy is insufficient to protect the Cl or compensate for the wrong;
· Equitable remedies are always discretionary;
· Equity act in personam;
· Courts are guided by the maxis of equity. Eg “equity will not act in vain” – the court wont make an order that cannot be observed or intervene where it would be pointless/futile.
· 

Equitable Remedies: General Nature

Equitable remedy available only when damages are inadequate

Damages might be inadequate where the justice of the case demands, where damages are difficult to quantify, or where the obligation is such that successive breaches would bring about successive actions for damages.
The aim of the equitable remedy is to “do more perfect or complete justice” (Wilson v Northampton and Banbury Junction Railway Co [1874])

Equitable Remedies are Discretionary

At common law damages are available as of right.  If the Cl establishes that the D has broken the terms of the contract and the Cl has suffered damage as a result, damages will be awarded.  There are also legal mechanisms to ensure that the D complies with the award of damages, and these are available whenever damages are awarded. The courts have no discretion whether to award damages or assist in their collection.
If the Cl seeks an equitable remedy, the court has a discretion – a choice- whether to award that remedy.  Although the court’s discretion is wide, it is exercised in line with established rules and principles, so that it should be possible to predict whether the remedy will be available in the circumstances.

Equity Acts “in personam”

Equitable remedies are personal and exercised against a specified individual.  The remedy prevents the specified individual from acting unconscionably and strikes at the D’s conscience and conduct.

Equity will not act in vain

Equitable remedies will be refused if the court cannot ensure that they will be observed. The D must be in a position to comply with the order and the court won’t interfere where it is pointless to do so.
Jones v Lipman [1962] - Lipman changed his mind about selling land to Jones, even though they had a binding contract.  Lipman knew that if Jones brought an action for SP, Jones would probably be successful and Lipman would have to transfer the land.  Therefore, Lipman sold the land to a 3rd party, hoping  that the court would refuse to make an order for SP and award damages instead.
He was relying on the fact that equity will not make a pointless order: since Lipman did not own the land anymore, Lipman could not transfer it to Jones.
This strategy failed because Lipman did not sell the land to an innocent 3rd party.  Lipman sold it to a company that he had bought for the purpose of buying the land.  As Lipman controlled the company, he was able to make it complete the contract with Jones.  Therefore an order for SP was not pointless.  The court made the order against both Lipman and the company.  It would have been different if Lipman had sold to someone else.

Specific Performance: General Nature:

It is a court order directed to someone who is party to a contract to instruct them to perform their obligations under the contract.  Refusal to observe the terms of the order is a contempt of court.
As it is an equitable remedy, SP has the following features:
· It is an order in personam
· It is discretionary
· The appropriate remedy at law must be inadequate

In personam

As SP is an order to perform the contract issued against an individual D, it is an order or remedy made in personam.  This contrasts with a remedy made in rem, which relates to property that is the subject matter of the remedy. As a result it does not matter where the subject matter of the contract is, so long as the D is within the court’s jurisdiction.
For example:
Suppose Jones and Cox enter a contract for the sale and purchase of chickpeas from Australia.  They are both resident in England.  Due to a worldwide shortage the price of chickpeas increases dramatically.  Jones finds a buyer who will pay a lot more that Cox, and refuses to supply Cox with the chickpeas at the contract price.
Although the chickpeas are still in Australia, Cox can bring an action against Jones in an English court because Jones is within the court’s jurisdiction. (Penn v Lord Baltimore [1750])
Cox is likely to seek an order for SP rather than damages because he cannot now get chickpeas at the price he contracted to pay for them.

The remedy is discretionary

Therefore the court can refuse to grant it in certain circumstances.  The discretion is not exercised arbitrarily but in well-defined situations, eg where the contract is one that requires constant supervision or where the Cl has not behaved properly it will not be given.
For example:
In the Jones and Cox scenario, suppose the real reason Jones originally looked for another buyer was because Cox was imposing new conditions regarding the payment method.  Originally, Cox was to pay in full on delivery but Cox was short on money and requested a delayed payment method.  Jones was willing to negotiate but Cox kept delaying, hoping that the price would be reduced to save the sale.  It was only when Jones decided to sell the chickpeas elsewhere that Cox obtained a loan in order to pay for them.
The court may decide in this situation to exercise its discretion to refuse SP on the basis that Cox himself does not have “clean hands”.

Damages must be adequate

This is a precondition to a decree of SP.
Where the subject matter of the contract is something unique or in short supply, damages are likely to be inadequate because the purchaser is not able to obtain the property he bargained for from anyone other than the seller.  If the property can be obtained on the open market, then the purchaser will be adequately compensated if he receives the value of those goods or property so that he can purchase them from another seller.

Examples of Contracts Where Damages May not be Adequate
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Whether damages are sufficient depends on the facts. In Sky Petroleum the important factor was the world wide shortage of petrol; once that shortage ended, the result of the case would have been different. In Cohen v Roche the chairs were described as being nothing special.  In fact, they were made by Hepplewhite and would now be valuable antiques – so the result now would be different.

What matters is that damages would not be adequate.
It is not necessary to prove damages would be available.
Marks v Lilley [1959] the contractual completion date had passed but M could not yet have claimed damages because he had not served a notice making time of the essence of the contract.  The court held that the writ claiming SP was not premature.  M’s right to the claim was based on L’s equitable duty to perform his agreement and this right had already arisen.

In general the court will not normally interfere before the time for the performance of the contract has arrived.  Someone who claims a remedy prematurely may be penalised in costs.  In Airport Industrial GP Ltd v Heathrow Airport Ltd [2015] however, SP of a freeholder’s covenant to build a car park on a site at Heathrow Airport was ordered before the date specified in the contract for completion of the works.  The D would not have been in breach of its obligations until October 2016, but the court could order the taking of steps before the date arrived in order to facilitate compliance with those obligations.

Can you change your mind?
Sometimes, after an order for SP has been obtained, the situation changes and enforcement becomes impossible. If this happens the Cl is still able to claim a common law remedy, that is, damages.  The choice (election) to pursue SP is not irrevocable.
Johnson v Agnew[1980]
Cl had a contract to sell mortgaged properties to the D.  When the D did not transfer the properties, the Cl obtained a decree of SP.  There was a delay in the D carrying out the order, and the mortgagees took possession and sold the properties to someone else.  Therefore the decree of SP could not be carried out at the Cl was successful in getting damages from the D instead.

Situations where Specific Performance Will Not Be Ordered.
Not all contracts are specifically enforceable.  The main situations where SP wont be ordered are listed below.  Many of these are applications of the general principles governing equitable remedies, such as equity will not act in vain or seek to enforce a contract that requires the constant supervision of the court.
· Structure of the contract
Some contracts cannot be enforced just because of the way they are written/structured.
· Contracts made for no consideration
“equity will not assist a volunteer“, that is, someone who has not given value for the property received.  A person who does not give consideration for an agreement is a volunteer who cannot, for this reason, seek the assistance of equity.
If the agreement is made in the form of a deed, the deed itself satisfies the consideration requirements and SP would be available.
· Contracts lacking mutuality
Traditionally this was viewed as a bar to SP. The general rule is that if A cannot obtain SP against B, the other party to the contract, then B will not be granted SP against A ie that SP will not be granted unless the remedy is mutual (available to both parties)
An application of this principle may be seen in Flight v Bolland [1828] where an infant was unable to obtain SP because it would not be granted against him.
Modern courts no longer view lack of mutuality as an absolute bar to SP (Rainbow Estates Ltd v Tokenhold Ltd [1998]) and may award the remedy in the absence of injustice or unfairness to the D.  Otherwise, where mutuality is lacking, the court has jurisdiction to award damages instead.
It is not clear at what time mutuality must be shown.  One possibility is that it must exist when the contract is entered into. The other is the time of judgment.  The latter approach was accepted in Price v Strange [1978] and is to be preferred.(“want of mutuality raises a question of the court’s discretion to be exercised according to everything that has happened up to the decree”).

· Contract of sale for land not complying with the Law of Property (Miscellaneous Provisions) Act 1989
An agreement to exchange contracts for the sale of land that does not comply with LP(MP)A 1989 does not give the Cl a right to seek an order for SP of the contract (Sharif v Sadiq[2004]).  This was applied in Ruddick v Ormston [2005] where the contract for the sale of a flat was written on 2 pages of a diary and did not comply with s2(1)LP(MP)A 1989.  It did not include mutual obligations to buy and sell and did not contain the agreement between the parties as to the completion date.  It was not, therefore, specifically enforceable.

· Part of a Contract
The court will not normally decree SP of part of a contract unless it can decree performance of the whole.  In Ogden v Fossick [1862] the parties entered into an agreement whereby the Cl would be granted a lease of a coal wharf and the D would be appointed as manager. SP of the agreement to grant the lease was denied on the basis that the court could not enforce the employment element of the agreement and therefore could not enforce the whole of the contract.
Where the agreement may be construed as a series of separate and distinct contracts, however, each may be enforceable independently of the rest.

· Contracts requiring constant supervision
The court wont grant SP of a contract that would require constant supervision of the court because, in the case of a long contract requiring continuous acts on the part of the D, there is a risk of costly and repeated applications to the court to determine compliance.
In Ryan v Mutual Tontine Westminster Chambers Association [1893] SP of a contract to appoint a resident porter was denied.  As non-performance of the porter’s duties might vary day to day, equity would be acting in vain to seek to enforce the contract.
In Tito v Waddell (No.2) [1987] Megarry VC suggested that the real issue for the court is whether there is sufficient definition of what is to be done.  His approach was followed in Posner v Scott-Lewis [1987], another case of an agreement to appoint a resident porter.  Here, SP was ordered. The porter’s duties were clearly defined and would not involve supervision to an unacceptable degree.  In addition, damages were inadequate and could not compensate for the loss of assistance and security that the porter in this case could provide.
· Keep-open covenants
Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1997]
This case re-examined the issue of constant supervision.
D decided to close its supermarket in a shopping centre as it was losing money. The supermarket was the anchor tenant, attracting trade to the smaller business in the shopping centre. As closure of the anchor store would be disastrous for the other tenants, the D had been required to enter into a covenant to keep its business open for trade during the usual hours of business (a keep-open covenant).  The D breached this by closing the supermarket.  The Cl sought an order for SP.
The judge at first instance awarded damages, but Coutr of Appeal held that damages were inadequate and cited the “gross commercial cynicism” with which the D had acted. CofA also took the view that what was required of the D was sufficiently well-defined that there was no threat of constant supervision, that is, repeated applications to the court leading to a long series of rulings to ensure compliance.
In HofL, however, Lord Hoffman denied the availability of SP on the following grounds:-
· The settled practice of the court is not to make an order to force the D to run a business – it is not for the court to force the D to trade at a loss under threat of imprisonment if he fails to comply with the terms of the court order;
· Constant supervision – there is a risk of wasteful litigation where the D must carry out an activity over an extended period of time;
· The risk of oppression to the D may outweigh the loss suffered by the Cl

The approach of the HofL might be criticised as unduly restrictive on account of the failure to provide an equitable remedy where the justice of the case demanded that there should be one.

· Contracts to build
Adequacy of damages and the threat of constant supervision mean that contracts to build are rarely the subject of an order for SP.  The exception is where:-
· Cl has a substantial interest in the contract actually being performed, so that damages would not be an adequate remedy;
· The work to be done is exact and precise, so that there is no difficulty of supervision;
· D has already obtained possession of the property where the work is to be carried out.
Wolverhampton Corporation v Emmons [1901] 
It is not necessary that possession has been gained under the contract in question (Carpenters Estates Ltd v Davies [1940]).
The reason for the exception is based on a balance of convenience.  If D is not in possession , SP will not be granted unless the circumstances are exceptional.  The reasoning behind this was suggested in North East Lincolnshire Borough Council v Millennium Park (Grimsby) Ltd [2002]. If Cls are in possession, they could do the work themselves, and thus an award of damages would be more appropriate.

· Leasehold Repair Covenants
The exception was applied to a landlords covenant to repair in Jeune v Queen’s Cross Properties [1974] where a balcony was in a state of disrepair.  Here, the work required was sufficiently well-defined, damages were not adequate and the landlord’s entitlement to possession of the balcony ensured that the tenant could not complete the work without committing a trespass.  SP was ordered.
The decision was confirmed and extended by s17 Landlord and Tenant Act 1985 which provides that SP of a landlord’s repair covenant may be ordered even where there is an equitable rule that would otherwise restrict the remedy.
SP is also now applicable to enforce a tenant’s covenant to repair.  In Rainbow Estates Ltd v Tokenhold Ltd [1998] the tenant was in breach of its covenant to repair leased premises.  Landlord sought order of SP.  Damages would not have been sufficient because (as a result of a poorly drafted lease) the landlord was unable to terminate the lease even though the tenant had breached the covenant.  Furthermore, there was no provision allowing the landlord to enter premises for the purpose of making repairs.  SP was therefore the only way of making sure the repairs were carried out.
If damages were awarded, the landlord would be unable to arrange for the repairs and the tenant could remain in possession.  SP was granted because damages were inadequate and the work to be done was precise.  The judge stressed that there was nothing to prevent an order being made where it would not cause injustice or oppression to the tenant.

· Contracts for personal services
another application  of the principle that the court will not award SP of a contract needing constant supervision.  Personal services can include employment contracts.  Other reasons for denying SP are that there is a general unwillingness to force people into relationships against their will, the problem that trust and confidence has broken down or that a continued contractual relationship is unworkable and the difficulty of judging if the contract has been performed adequately.  
Giles v Morris [1972] 
Megarry J emphasised the futility of equitable intervention with a memorable illustration of a reluctant singer under contract to sing.  Although the singer who refuses to sing may be in contempt of court, what of the singer who sings too fast or too slow, too flat or too sharp?  It would simply not be possible for the court to determine whether those imperfections were natural or quite deliberate.  Equity would be acting in vain.
Other examples where SP has been refused include:-
· Clarke v Price [1819] – an agreement to write court law reports;
· Lumley v Wagner [1852] – an agreement to perform a series of concerts at theatres;
· Ashworth v Royal National Theatre [2014] – an application to reinstate live musicians in the West End production of War Horse.
Contracts of employment or service are governed by a statutory provision against SP – s236 Trade Union and Labour Relations (Consolidation) Act 1992.

· Subject matter no longer exists
Following the maxim “Equity will do nothing in vain”, an order for SP will obviously not be made if the property no longer exists.

· Subject matter not appropriate for a decree of specific performance. Some contracts are not specifically enforceable because of their subject matter.
· Contracts for transient interests - Generally, the courts will not order SP where the contract is for a transient interest ie one that may expire within a short time, or that is determinable at will.  Again this is because equity will not act in vain.  Examples include:
An agreement for a tenancy for 1 yr – Lavery v Pursell [1888] (on the basis that normally it would be impossible for an action to be heard and a decree granted with 1 yr);
An agreement for a tenancy at will;
An agreement to enter into a partnership for no fixed term – Hercy v Birch [1804]
The most prominent exception to this general rule is Verrall v Great Yarmouth Borough Council [1981].  
A contractual licence of a public hall had been granted to the National Front for the purpose of holding their 2 day party conference.  A newly constituted council sought to revoke the licence and force a cancellation of the booking.  Damages were inadequate as no suitable alternative hall could be found at such short notice.  Only performance of the contract would allow the conference to go ahead as planned.
This case illustrates the modern tendency to protect, where appropriate (by injunction or SP), any interest however transient where damages would be inadequate.
· Other types of contract where SP will not be granted:
1. Contracts for the transfer of “goodwill” (an accounting term meaning the intangible assets of the business such as brand, customers and IP).  Where the contract is for the transfer of goodwill alone, SP will not be granted because the subject matter is too uncertain.  SP may be decreed where goodwill is transferred together with premises (or other business assets) and sold under the same contract.
2. Contracts tainted with immorality, illegality or offence to public policy.  In Cartwright v Cartwright [1853] an agreement between spouses catering for their future separation was not enforced.
3. Contracts to leave property by will. Such contracts are not specifically enforceable, although an action for damages will clearly lie against the testator’s estate. In Synge v Synge [1894] however, CofA indicated obiter that where a contract is entered into in consideration of marriage and the marriage takes place in reliance on the contract, the court has the power to order a conveyance of the property after the death of the promisor as against those who acquired it as volunteers.  SP will not be granted of a contract to leave property by will where the testator is merely the donee of a testamentary power of appointment (Re Parkin [1892]).

DEFENCES TO A SPECIFIC PERFORMANCE ACTION

In addition to some well-developed situations where the court will not grant an order for SP, a number of defences have developed.

· Issues with the contract itself
Various issues with the formation of the contract may provide a defence to a SP action.
· Incomplete contract
It is a defence to an action for SP that the contract in question does not include all the essentials of the agreement such as subject-matter, price (in the case of a sale) and special terms. In the case of a contract subject to a condition precedent, there will be no SP if the condition is not fulfilled since the contract is void.
· Uncertainty in the contract
Uncertainty or imprecision in an essential term of the contract might provide a defence.  In Taylor v Portington [1855] SP of a contract for a lease was refused because the requirements of the contract were simply too vague (drawing rooms to be “handsomely decorated according to the present style”).  Similarly in iSoft Group plc v Misys Holdings Ltd [2003] it was held that an order for SP would be refused where the contract was uncertain.  They said to grant such an order would mean that the court had to construe an entire contract for the parties which it could not do.
· Absence of writing
A contract for the sale of land will not be specifically enforceable if it is not in writing.  The writing must incorporate all the terms that the parties have expressly agreed in 1 document.  The incorporation requirement can be satisfied by referring in the signed document to some other document.  The document must be signed by, or on behalf of, all parties.
The principal exception to this requirement is a contract to grant a lease for a term not exceeding 3 yrs, which takes effect in possession and is at the best rent which can be reasonably obtained without taking a fine (s54(2) LPA 1925).  Another exception is the sale of land by auction.
· Illegality
Corbett v SE and Chatham Railway [1906] – an action for SP of a contract found to be ultra vires was successfully resisted.

Some defences concern the situation of the claimant or defendant

· Lack of fairness/conduct of Claimant
Concerns about conduct are summed up in 2 interrelated maxims: “He who comes to equity must come with clean hands” and “He who seeks equity must do equity”.
A contract based upon fraud can be rescinded.  Further, even if there is no fraud or misrepresentation sufficient to justify rescission, the court may still refuse SP where the Cl has failed to come to equity “with clean hands”.

In Coatsworth v Johnson [1886]the applicant who was seeking an order for SP was himself in breach of covenant.  No order was given because the applicant did not have “clean hands”.  Similarly, it will be a defence to show that the Cl himself has been, or is now, unwilling to perform all the terms of the agreement or has contravened an essential term in the contract (Franklin v Lord Brownlow [1880]). 
In Mountford v Scott [1975], at first instance, Brightman J indicated that SP could not be obtained by a purchaser if he had taken advantage of the illiteracy of a D who had not been separately advised.  Ultimately, however, CofA granted a decree against the D on finding that the price was fair, and that the D was intelligent and had been given an oral explanation.

· Hardship
SP will not be granted where significant hardship to the D (or a 3rd party) is involved.  An example is Pegler v White [1864] in which SP of a contract to purchase a lease was refused where pending and threatened litigation made it impossible to ascertain to whom the ground rent was payable, and the purchaser would have been involved in immediate litigation.
Another example is where a decree, if granted, would cause the splitting up of a family or compel a husband to take proceedings against his wife.  In Wroth v Tyler [1974] SP was not awarded to a purchaser under a contract for the sale of land burdened by a class F land charge registered by the D vendor’s wife.  Instead substantial damages were awarded against the D.  It was going against public policy for the court to compel litigation between Husband and Wife in order that the sale might be made with vacant possession.
In an appropriate case, hardship subsequent to the contract may suffice even if not caused by the Cl  and not related to the subject-matter.  In Patel v Ali [1984] the vendor developed bone cancer, had a leg amputated, and later gave birth to her second and third child.  In the view of the court, to award SP would be to inflict, “hardship amounting to injustice”.
Although lack of financial ability to complete has not been regarded as hardship in the past, there is a hint of judicial softening in Matila Ltd v Lisheen Properties Ltd [2010].  This was a claim for SP of a contract for building a block of apartments.  There were delays in completing the building on time, caused largely by problems with the electrical supply that were out of the control of Matila Ltd.  Lisheen argued that the building was not actually completed to the required standard but this was rejected.  Lisheen then argued that the court should exercise its discretion to refuse an order for SP because it was no longer in a position to complete the contract.
The reason given for this was that the downturn in the economy and difficulties in the banking sector meant that the property was worth significantly less than when it entered the contract (but the price was unchanged) and Lisheen was unable to raise the finance required to complete.  The court concluded that, in principle, impossibility caused by financial hardship was a valid ground for refusing an order.  Here, though, Lisheen had not been entirely open about its financial situation and the court did not have sufficient information  to conclude that completion was genuinely impossible.  The order was therefore made.

So we have looked at the conduct or situation of the Claimant or Defendant.
We have considered lack of fairness/ conduct of claimant and also hardship.
We will now look at Delay (laches).

· Delay (laches)
S41 LPA 1925 provides that time is not of the essence of the contract and the Cl can still claim SP even though he has not performed the terms of the contract to be carried out by him in the specified time.
There are however 3 cases in which time is of the essence of the contract;
· Where the contract expressly states this;
· Where time is subsequently made of the essence by 1 party giving notice; or
· Where the nature of the property indicates time to be of the essence.
Even where time is not of the essence, long delay by Cl in performing his part or bringing proceedings may defeat his claim to SP.

Eads v Williams [1845] – 3.5yrs delay was a good defence.
Glasbrook v Richardson – 3.5 month delay was a good defence in relation to the sale of “speculative” property (a colliery).
Lazard Bros v Fairfield Properties [1977] – Megarry VC held that mere delay should not be a bar to SP as SP
 “should not be a prize for the zealous and be denied to the indolent”. 

The best test for whether a claim is barred by laches is the balance of justice test ie the court looks at the balance of justice between the parties of granting the relief sought by the Cl.
Delay in itself will not suffice: it is necessary to also show that the D would suffer some prejudice if a tardy claim were allowed to succeed (Re Sharpe [1892]).
Delay will not defeat the claim if the Cl has already taken possession under the contract so that the purpose of SP is merely to vest the legal estate in him.
In Williams v Greatex [1957] a delay of 10 yrs in such circumstances did not bar SP.  In that case the transactions giving rise the to the Cl’s claim was not disputed.
Laches will be relevant, however, where the contract is disputed (Joyce v Joyce [1979]).

· Vendor’s defective title
Where the purchaser is able to establish that a vendor’s title is bad (ie cannot be shown in accordance with the contract) or is doubtful or involves undisclosed restrictive covenants, then a grant of SP to that vendor was to be refused.
Where the defect is cured prior to the purchaser’s repudiation, the vendor can be granted SP.

· Misrepresentation
Any misrep (whether fraudulent, negligent or purely innocent) which, in itself, would provide grounds for rescission of the contract, is a defence to a SP action available to a D who has been misled.

· Mistake
Mistake of a fundamental character may provide a defence.
1. Denny v Hancock [1870] – an action for SP by a vendor was refused where the purchaser made a mistake as to the boundaries, which was induced by a plan for which the vendor was responsible.
2. Webster v Cecil [1861] – C wrote to W offering to sell property for £1250.  He had previously refused W’s offer of £2,000. W was aware that C had actually intended £2500 and that this was an error and he sought to take advantage.  A decree of SP was refused.
3. Tamplin v James [1880] – SP was ordered against a purchaser of an inn who mistakenly believed that the piece of land at the rear had been included.  The purchaser failed to refer to correctly drawn plans.
4. Malins v Freeman [1837] – an estate was purchased at auction and F bid under a mistake as to the lot put up for sale.  SP was refused although the mistake was due entirely to F’s fault and not the vendor’s.  Arguably this case goes too far.
5.Where the mistake is in the written record of the contract, the purchaser may obtain rectification and SP in the same action.  (Craddock Bros v Hunt [1923])

· Misdescription
A misdescription is an error in the terms of the contract itself.  In the case of slight misdescription in an agreement for the sale of land, SP (together with compensation for the purchaser) may be obtained by the vendor.  This will not apply, however, if the vendor is guilty of fraud or the contract excludes compensation.
In the case of a substantial misdescription, the purchaser has a choice.  He may rescind or obtain SP with an abatement of the price.  There will be no SP if:-
· Abatement would result in great hardship;
· It is not possible to fairly assess compensation; or
· The right has been excluded in the contract, as it sometimes is under the standard form contracts (though the courts have been reluctant to allow contracting out of equitable rights).
· 
Infact, the effect of the Misrepresentation Act 1967 is that misrep now covers much of the former ground of misdescription – in particular, now that misrep remedies can be pursued even when the pre-contract misrep becomes a term of the contract.

DAMAGES IN LIEU OF, OR IN ADDITION TO, SPECIFIC DISCLOSURE
S50 Senior Courts Act 1981 (SCA 1981), which has replaced Lord Cairns’ Act 1858, gives the courts a discretionary power to award damages in lieu of, or in addition to, an award of SP.  It is not available where the contract is of a type which is not specifically enforceable.  Further, an award of damages is not available where SP is not claimed by the Cl.  The power does apply where the contract is of a type which is specifically enforceable, even though SP is refused on some discretionary ground such as the absence of mutuality.
In some case damages may be available under s50 where none would be available at common law eg where an action for damages at law had not occurred at the date of the writ (Oakacre Ltd v Claire Cleaners (Holdings) Ltd [1982]).

THE MEASURE OF DAMAGES

The measure of damages for breach of a contract to purchase land is calculated by estimating the value of the loss of the bargain.
In Wroth v Tyler [1974] Megarry J stated that the measure of damages under s50 SCA 1981 would not necessarily be the same as under the common law: damages in lieu must be a true substitute for SP and must put the Cl in as good a position as if the contract had been performed. Such damages might therefore be measured as at the date of judgment and not at the date of breach.
Eg, in Wroth v Tyler P contracted to buy a property for £6k and, on the day following exchange of contracts, V’s wife registered a Class F Land Charge and refused to remove it.  V could not therefore pass a clear title and was unable to complete the sale.  At the date for completion the property was worth £7.5k and this had risen to £11.5k by the date of judgment.
Prima facie, the measure of damages at common law would be the difference between the contract price and the market price at the date of breach –here, completion date- namely £1.5k.  Instead the judge awarded £5.5k under s50.This principle was also applied in Grant v Dawkins [1973].
In Johnson v Agnew [1980] HofL doubted whether s50 SCA 1981 permits such a departure from the common law rule on quantum of damages and, to this extent, Wroth v Tyler cannot be supported.  Even at common law, there is no inflexible rule that damages must be assessed at the date of the breach of contract.  Indeed, while this will usually be so with contracts relating to chattels, a later date may be more appropriate for land contracts.  This is because a purchaser may not be able to mitigate immediately his loss by buying elsewhere, because he wishes (understandably) to see if SP is obtainable.
The later date should be used when the contract is lost and, accordingly, in Johnson v Agnew damages were assessed at the date of hearing.

SOECIFIC PERFORMANCE AND THIRD PARTIES
An application for SP is normally made by the parties to the contract.  In certain situations other persons may be able to apply.
Privity of contract
The Contracts (Rights of Third Parties) Act 1999 sets out the circumstances in which a 3rd party is to have a right to enforce a term of the contract where:

· The contract expressly provides for this; or
· The term purports to confer a benefit on a 3rd party;
unless, on a true construction of the contract, the parties to the contract did not intend the 3rd party to have that right.

SUMMARY

1. The remedy of SP is 1 of the key equitable remedies, although it remains a discretionary remedy and is available only where the common law remedy of damages is inadequate;
2. SP is not generally available in a number of situations, including contracts;
	- requiring constant supervision;
	- to build or repair except (i) where the Cl has a substantial interest in the contract being performed such that damages would not be an adequate remedy (ii) the nature of the work is exact and precise and (iii) the D has obtained possession of the property;
· tainted with immorality or illegality;
· for personal services:
· lacking mutuality;
· specifically enforceable only in part;
· to leave property by will;
· for transient interests;
· for the transfer of goodwill
3. There are a number of defences available to a claim for a remedy of SP.  These include;
	- incompleteness of the contract, uncertainty or absence of writing (land contracts);
		- illegality;
		- lack of fairness/ conduct of Cl;
		- hardship;
		- delay (laches);
		-where the vendor’s title is defective;
		- mistake or misdescription.
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