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THE EMPLOYMENT RELATIONSHIP
This overview of employment relations issues is illustrated by the current dispute between the RMT (National Union of Rail, Maritime and Transport Workers) and the train-operating company Govia Thameslink Railway’s subsidiary Southern (Govia, no date; RMT, no date).  The nominal issue is the introduction of driver-only operation (DOO), from early 2017; this has not immediately eliminated the second crew-member from services affected, but it has led to their role being down-graded,  to be no longer considered ‘safety-critical’, meaning that DOO services can run without them whenever this is deemed necessary.  There is therefore a question whether Southern intends cutting jobs belonging to RMT members, to curtail costs but also the possibility of effective industrial action.  However, public statements on both sides have focussed the dispute on questions whether passenger safety and convenience are enhanced by DOO, or may be prejudiced (although both sides have digressed, indicating a range of other issues, and raising doubts about their true motivations).
These situation is therefore not clear-cut.  Indeed, the 2011 McNulty report, commissioned by the Department for Transport, labelled DOO key to a strategy to cut costs while improving services and modernising a strongly unionised industry (Department for Transport, 2011), with the overall purpose of at last making a success of the rail system privatised in the 1990s.  This remains broadly the position of the current Secretary of State for Transport (Mason & Syal, 2018), after nearly two years of disputes across England, during which easier resolutions have been achieved under (non-Tory) devolved administrations in Scotland and Wales (BBC, 2016).   By contrast, RMT internal communications strongly support re-nationalisation, in line with Labour opposition policy (Cash, 2018; RMT, 2018).  Meanwhile, another ‘independent report’ for the Department for Transport has suggested that the RMT’s multiple disputes aim to undermine regional franchises, forcing them back into public control, to restore the national pay bargaining discontinued at the time of privatisation (Department for Transport, 2017).  
Factors driving these disputes include technological ones (the cameras, train-mounted or platform-mounted, which allow drivers to see the length of the train, and judge when to close the doors); social and ecological ones (rising demand for rail as a more environmentally-friendly alternative to road transport); economic ones (the need to drive down costs identified by McNulty), and ethical ones (concern for the safety and convenience of passengers, including disabled ones).  But external political and legal factors are also important, since these disputes appear to continue (from both sides) the hostile confrontation between successive Tory UK governments since the 1980s and the trade union movement, in which increasing legal constraints on union activity have played a major part (Gennard & Judge, 2010).  Viewed in this way, the RMT-Southern dispute throws light on many of the current terms of employment relations, sometimes directly and sometimes by contrast.  
Armstrong (1999) and Gennard & Judge (2010) view employment relations as a web of different types of regulations and rules governing employment relationships.    In addition to individual employees and  their employers, these are negotiated by trade unions, employers’ associations, government, or government agencies acting in a variety of advisory, conciliatory or legislative roles; and they may apply nationally or only to limited categories of employees in specific occupations, industries, organisations, or sections of organisations.  These rules and agreements are therefore far from uniform.  Moreover, UK employment law leaves considerable scope for changes to individual contracts (as explored further below), and collective agreements are legally binding only under limited conditions.  The employment relationship is therefore ‘indeterminate’, being subject to constant re-negotiation, in which employers generally have the upper hand.  This is what GTR has done in replacing the guards’ role of with a less indispensable one of ‘on-board supervisor’.
From the RMT perspective, the disputes over DOO represent an attempt at collective bargaining, aiming to maintain demand for labour at a level sufficient to absorb internal supply by securing agreement that trains will not run without a second staff-member, however designated. It is therefore also a defence of ‘pluralism’, where it is recognised that conflicts in the workplace, especially between employers’ and employees’ interests, are a normal fact of life, and that they are often best managed if employees are represented by a trade union (Gennard &  Graham, 2010; Taylor & Woodhams, 2016).  By contrast, the employers and government have adopted the ‘unitarist’ view that employees should consider themselves bound to their employers by a common purpose and interest, so that conflicts will not arise.  

EMPLOYMENT LAW
Since the 1960s, there has been a gradual but substantial increase in the volume of employment law.  Much of it has originated from the European Union, although different types of EU legislation impose differing types and degrees of obligation on member states (Gennard & Judge, 2016).  This means that the implementation of European law as well as the development of home-grown initiatives has generally depended on the party policies and business schedule of the government of the day.  Both routes generate Acts of Parliament.  Commonly these lead to secondary legislation in the form of regulations at the discretion of the relevant Secretary of State; and in the British system of common law the decisions of the courts often set precedents which have binding force in subsequent cases. Employment law is therefore constantly evolving.
By way of illustration, the contract of employment (considered the single most important component of employment law) is not to be found in any one document or ‘legal text’ (ibid., pp. 103-107).  Statute law requires that a ‘written statement of particulars’ be provided by employers within two months wherever there is a ‘contract of service’, but the minimum definition of this (that there is an agreed ‘mutuality of obligation’ and that the employee is ‘under the control’ of the employer) is defined in case law.  However, if the existence of such a contract can be established a range of other rights accrue to the employee, and once a statement of particulars exists, it attracts a range of implicit terms in addition to its express ones.  These may arise, often retrospectively, from statute law, customary expectation, business need, or collective agreements. 
In this way rights have been accumulated to protection from unfair dismissal, redundancy payments, ssick pay, parental leave, minimum periods of notice, paid holidays, pay slips, rest breaks, maximum working hours, a minimum wage, a safe and secure working environment, arrangements for tax and national insurance payments, requests for flexible working, protection against discrimination, and (for employees with a disability) reasonable adjustments (Gov.UK, no date).  All these entitlements attach to standard permanent, full-time contracts, but also with some variations to part-time and fixed-term ones.  Where they do not apply, or in some cases apply in more limited ways, is to ‘workers’ who have a ‘contract for services’ as opposed to a ‘contract of service’, including consultants, contractors, freelancers, and those on ‘casual’ or ‘zero hours contracts’ where there is no mutual obligation to provide work and  to accept it.  This complexity of employment contracts gives rise to continuous development of further case law.
In the RMT-Southern dispute, contracts are a minor though significant issue.  Early in 2017, Southern followed a standard CIPD-backed procedure (RMT, 2016; CIPD, 2017a), first offering guards incentives to switch to new ‘on-board supervisor’ contracts, and only where this was rejected moving to termination followed by immediate re-engagement on new terms (as opposed to unilateral modification of contracts, which is more open to litigation).  The fact that guards were recommended by the RMT to accept the new contract suggests how weak their position would have been otherwise.  This is the reason why the dispute and other related ones are now being presented as being about safety issues; and the reason why the employers and government are able to represent the union as pursuing a meaningless dispute about an issue long closed.
It can therefore be seen that whilst the Employment Relations Act 1999 enforces statutory recognition where unions can make a case for it, within established criteria, to the Central Arbitration Committee (CAC), which will also determine mechanisms of collective bargaining where the parties cannot agree them (CIPD, 2017c), this has little effect if both sides occupy positions so entrenched as to block negotiation.  This is the case in the RMT-Southern dispute, where both sides appear committed to defending high-level principles, by contrast with the parallel dispute where the train drivers’ union ASLEF initially supported the RMT over safety, but settled on receiving an advantageous pay offer (ASLEF, 2017; Topham, 2017).  
Recent developments in employment law have not generally been relevant: railway guards are not affected by topical issues such as the national living wage or exclusivity clauses in zero hour contracts, and their dispute is not within the remit of employment tribunals, which has recently been substantially modified (CIPD, 2018a; CIPD, 2018b).  Conversely, railway workers are directly targeted by the Trade Unions Act 2016, which classes their work as an essential service, where strike action now requires support by a majority of workers defined in ways more stringent than in other industries (40% of those eligible to vote as well as a majority of those actually voting) (CIPD, 2018a).

EMPLOYEE VOICE
McNulty criticises HR management across the rail industry. In particular, after reporting that the majority of staff belong to unions, ‘it is essential that meaningful dialogue between employers and employees is developed to focus on ways of achieving greater efficiency’ (Department for Transport, 2011, p.  208).  While gently worded, this is a call for major change.  Earlier in the report, ‘the industry has historically had a somewhat adversarial approach to employee relations’, is ‘strongly unionised’, and ‘while this is not in itself a barrier to efficiency, it does create a heavily structured environment for making progress on people issues’, with the result that this is cumbersome and costly (ibid., p. 199).  The disputes around DOO, which the report strongly recommends as a cost-cutting measure, signal resistance to McNulty’s perspective, and reservations on all sides towards a broad field of developments since the 1990s in employee relations.
According to the CIPD (2017b), ‘employee voice is the means by which employees communicate their views to their employer. It’s the main way employees can influence matters that affect them at work. For employers, effective voice contributes toward innovation, productivity and business improvement. For employees, it often results in increased job satisfaction, greater influence and better opportunities for development’.  A contrast is often presupposed with situations, typically in the past, where the role assumed by trade unions meant that there was no place for direct communication with employees on matters concerning terms and conditions, or for employee input into managerial decision-making.  ‘Employee voice’ purportedly changes this, in different ways in different contexts, but may use different channels, be given a variable degree of weight within organisations, and bear on different topics within the range indicated by CIPD 2017b.  Correspondingly, there is a broad assumption that employee voice is something which either replaces trade unions in their traditional role, or adds to what they can achieve, to the mutual benefit of organisations and their staff (Ellis, 2016; Farnham, 2015; Gennard & Judge, 2010; Marchington & Wilkinson, 2008).
Some writers on ‘employee voice’ refer generically to EIP (‘employee involvement and participation’) (Gennard & Judge, 2010; Marchington & Wilkinson, 2008), while others make a distinction.  This is normally that ‘employee involvement’ works on an individual basis (often by-passing trade unions, or in their absence) while ‘employee participation’ works on a collective one, through channels which replace unions or work parallel to them, or include them among other forms of representation (ACAS, 2014b).  In this case, involvement tends to be management-led, unitarist in emphasis, and to focus employee input at low levels on specific tasks.  Conversely, participation involves consultation and negotiation, is more pluralist in emphasis, and has a broader remit, often focussing on terms and conditions  (Healey-Benson, 2018).  Gennard & Judge (2010) adopt a single hierarchical classification of EIP methods, beginning with ‘communications and briefing systems’, followed by ‘task and work group involvement’ (from teamworking to total quality management), financial participation (including profit-sharing, profit-related pay, and share-ownership schemes), through to high-level representative participation (p. 265), which may be conducted through representatives elected to structures internal to the company and known by titles such as ‘joint consultative committee’ or ‘works council’ (pp. 278-79).  Some limited requirements in these areas were imposed on organisations with more than fifty staff by the Information and Consultation of Employees Regulations (2004), implementing the corresponding EU Directive (ACAS, no date b).  Additionally, organisations have a range of legal obligations, introduced piecemeal since the 1970s, to consult unions and other employee representatives in matters concerning health and safety, transfer of undertakings, redundancies, pensions, and transnational operations within the EU (Gennard & Judge, 2010).  Conversely, employee representation on Boards of Directors is rare by comparison with other European countries, and remains controversial, despite some record of support from the current Prime Minister (O’Grady & Bowman, 2017).  
The rationale for conflating all these devices as ‘EIP’ lies in a broad consensus that employee voice is most effective where mixed methods are used, selected according to the needs of specific contexts (although its effectiveness also depends on its being used by all parties with commitment and good faith in a robust climate of mutual trust).  How far this is possible varies between organisations, in a way that seems to show no consistent correlation, direct or inverse, with the extent to which they are unionised: sceptical views may see EV as being tokenistic and manipulative, or as being disruptive of management and business.  The alternative view, more trenchant than the CIPD’s, is that effective EV is essential to resolving chronic problems of low productivity in the British economy (ACAS, no date a; ACAS, 2015).  
Another concept lacking definition, and sometimes included under ‘employee voice’ (Marchington & Wilkinson, 2008), but sometimes considered separately (Farnham, 2015; Gennard & Judge, 2010) is ‘partnership’.  At  its most focussed, this draws on continental ideas of ‘social partnership’, emphasising a relationship between management and unions more cooperative and less confrontational than those traditional in the UK.   Farnham (2016) represents this as a third way, beyond the pluralism of ‘traditional’ trade unionism and the unitarism of HRM, recognising diversity of interests in the workplace, but emphasising the need for trust and mutuality as a basis of effective cooperation and consensus.  He also indicates six governing principles – shared commitment to the organisation’s success, recognition of legitimate differences of interest, security of employment, quality of working life, transparency in management, and adding value.  Gennard & Judge (2010) suggest these are the only possible basis for improving conditions while responding positively to the need for constant change characteristic of the contemporary context.  They explore four divergent examples, although this range is easily extended by considering cases such as the Tesco/USDAW partnership (Engage for Success, 2012) or Capgemini (CIPD, 2011).  
The widely-used term ‘partnership’ can be extended to non-unionised organisations, but since employment relations inevitably give rise to conflicting interests, this concept of partnership between management and unions may well be the best means of recognising this fact and working around it currently available.  However, it also seems clear that the single most decisive factor in employee relations is not the quality of the models applied, but the way they are applied, in context.  Conversely, the reality of current rail disputes seems to be that neither side has sought to cooperate in putting the industry on a sound financial and operational basis, or involve the workforce in deciding how to do this.  Certainly neither side approaches employee voice in the spirit of the CIPD or ACAS, and the stance of both (as  well as UK government) appears inflexible, lacking in transparency, and damagingly confrontational.

CONFLICT RESOLUTION
The  disputes around DOO are not fully covered by the concepts and practices currently used to manage workplace conflicts.  This concluding section explores some of the reasons why not.  
Application of employment law can be time-consuming and costly, especially if disputes can only be resolved in court or at an employment tribunal (Gennard & Judge, 2010; ACAS, 2014a).  For this reason, resolution of conflicts between individuals and their employers or among colleagues has become an important strand of HR professionals’ work; and while involvement in workplace conflict is still sometimes viewed negatively, the desirability of quick and cheap resolutions has led to a default view that conflict is a natural fact of life, and resolution should be sought without expecting (except in especially serious cases) fault to be found or penalties imposed.  By contrast with this, ‘misconduct’ would merit a disciplinary procedure and might warrant dismissal if considered to be ‘gross misconduct’, or if it is repeated after previous warnings (especially a written one).  ‘Misconduct’ is therefore primarily a legal concept and ‘conflict’ a managerial one.  
The term ‘misbehaviour’ is also used, to designate a range of behaviours (from petty sabotage to subversive humour, but also some instances where corporate or managerial wrong-doing is perceived to  occur) which may be open to interpretation as conflict or misconduct, but whose meaning for participants, witnesses or researchers is not fully explained by those categorizations.  Richards (2008) shows that usage is too disparate and addresses too many diverse phenomena from too many distinct disciplinary perspectives for clear definition of ‘misbehaviour’ to be possible.  Perhaps the value of this study is that it shows how real workplace problems exceed the definitions devised for purposes of controlling them legally or managerially.
It could appear none of this applies to the RMT’s disputes around DOO, which are being conducted collectively rather than individually, and are leading to recurrent episodes of ‘official industrial action’, no observing legal principles codified by the Trade Union and Labour Relations (Consolidation) Act 1992.  This means that dismissals during the first twelve weeks of action are unfair, and require remedy by reinstatement or compensation.  However, there are apparent ambiguities in these disputes.  In particular, since the issues seem so complex and unclear, there is space for real doubt whether they fall within the definition of a trade dispute, which is the only possible legal context for protected industrial action (CIPD, 2017x).  There is therefore a case too that any or all of the parties, including government, employers, management, employees and union may actually be engaged in various forms of semi-covert ‘misbehaviour’ (pushing in one direction for renationalisation and in the other for de-unionisation), exceeding normal managerial and legal definitions of workplace conflict or industrial action.
Effective settlement would need to begin by establishing broad (social and political) consensus outside the rail industry, of a kind which does not currently exist, as to the relative merits of privatisation and (re-)nationalisation, and how the option selected should operate.  This would require political debate acknowledging alternative models of both publicly and privately owned railways, drawing on overseas experience rather than simply on that of British failures to operate either type successfully.  Without  consensus in the country, it is difficult to envisage one being established within the industry.  Conversely, if one could be established within the industry, it should also be possible to move towards a more less confrontational state of employee relations.  
Whether this should be labelled ‘partnership’ would itself be a matter for negotiation.  From an outsider perspective, however, it seems that there would need to be both a perception and a reality of significant changes of style and practice on both sides.  In the new landscape that would emerge, it is difficult to predict what approaches to individual grievances and collective disputes might be required, except that they should be carefully tailored to the new environment, should conform to standard protocols (ACAS, 2014a), and should take full advantage of the various possibilities of calling on third-party assistance in achieving resolution without expensive and time-consuming legal formalities.  ACAS mediation provides impartial and independent assistance in arriving at mutually agreed solutions in cases of individual or collective conflict (including those between an employer and a union); conciliation works in a similar way, to avert the need for a tribunal hearing in cases where that would otherwise be likely, and leads to mutually agreed solutions that are also legally binding; while arbitration is again legally binding but is based on the recommendations of an expert, in cases of allegedly unfair dismissal or conflict around applications for flexible working.  One other recommendation might be for development of a culture of receptivity, or active listening, in the hope that the need for even these types of third-party solution might be limited to a minimum, in an atmosphere of enhanced mutual trust.  However, these proposals are academic; in reality the railways are  likely to remain a political football and battleground for years to come.
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