Through the consideration of case law, evaluate the extent to which the courts are prepared to impose a duty of care in relation to emergency services. 

Tort law is difficult to define but has a usual outcome of injunction or damages.  Dyson (2022) explains that “English law developed specific causes of action in civil law, called torts, with specific configurations of physical requirements and fault.”  It is a civil law that involves one party claiming against another. This could involve societal issues and ensures an individual does not suffer a loss. Tort law can be categorized into negligence, trespassing, defamation, and nuisance. Under Tort law a variety of incidents are protected such as, concerns of someone being injured or wrong, psychological harm, damages or wronged by an interference with an individual’s rights. It must be noted that not all claims are successful like in the case of Cuthbertson (1997) where he was found to not be at fault for the death of his climbing partner. The thesis for this assignment is that the emergency services have a duty of care to a certain extent as the public would take full advantage if the emergency services owed a full duty of care.

Most cases are determined by whether a duty of care can be imposed from a third party. The claimant must prove that a duty of care was owed to them by the defendant. For example, nurses have a duty of care to their patience’s, and in the case of Darnley v Croydon Health services NHS Trust (2018) the receptionist had a duty of care not to lie about the waiting time. But for the receptionist said the true waiting time, the patient wouldn’t have gone home and gotten worse. A duty of care was first implicated as in 1932 the case of Donohue v Stevenson (1932) when a snail was found in a ginger beer bottle. This kick started the neighbour principle, but the neighbour test was developed through the case of Anns v Merton London Borough Council (1978) but was overruled by Murphy v Brentwood District Council (1991). This was because the damaged suffered was economical instead of physical. The neighbour test is that you would take reasonable care to not impose foreseeable acts that would injure your neighbour. 

To establish whether a there was a duty of care the Caparo test can be used. This was brought into account by Caparo industries PLC v Dickman (1990) where it was reasonable foreseeability but failed for relations of proximity. The Caparo tests consists of three criteria, that harm was reasonably foreseeable, that there was a relationship of proximity and that it is fair, just, and reasonable to impose a duty of care. Smith and Others v Littlewoods Organisation Ltd (1987) shows that because the owners of the cinema were unaware of previous attempts from vandals and there was no fire risk there was no foreseeable harm therefore did not have a duty of care. On the contrary Baker v Hopkins and Son Ltd (1959) shows that since the consequences of the doctor going down the well was foreseeable to end in injury or death to the doctor. The doctor also went down the well on his own free will. Duty of care can be shown through proximity between parties because when there is a close relationship between the parties then a duty of care is owed. This can be shown through the case of Nettleship v Weston (1971) as the learner driver was her responsibility. There can sometimes be debate as to is it fair to impose a duty of care? And this was the case in L and Another v Reading Borough Council and others (2007) as the social workers made things worse by carrying out an investigation based on the mothers’ words. However, the social workers had the fair, just and reasonable right to investigate the allegations as they were very serious ones. A duty of care can also be from an employer. Clifford v Charles Challen and Son (1951) proves that the influence that employers have over their employees is very high and that they have a duty of care to ensure they are always safe which did not happen in this case as they discouraged the use of the protective cream which led to dermatitis. Similarly, in the case of Pape v Cumbria County Council (1992), the employers did not emphasise the importance of their protective gear and the chemicals employees used were harmful when in contact with skin. The company should have taken the time to encourage and educate their workers on the dangers that could occur and have that duty of care to ensure their workers are as safe as possible. 

According to Murphy (2020) the emergency services in the United Kingdom are made of the police, the fire service, and the ambulance service. In the Ambulance service a duty of care is only owed to the emergency’s that are called in. For example, in the case of Kent v Griffiths (2001) CA, the ambulance service had a duty of care to the patient as their general practitioner had called 999 for the ambulance. Unlike the police and fire service, the ambulance service is a part of the health care system which owe a duty of care to their patience. There were no circumstances that could justify the delay of the ambulance and it was foreseeable that the claimant would suffer further injuries due to the delay, therefore the ambulance service was liable. There are elements to consider with the standard of care that is provided and one of those elements is the level of expertise. The more the expertise the higher the standard of care should be received. An example would be if someone cut their knee a member of the public with no medical background may only be capable to apply pressure to the wound, whereas a medical professional would be able to stitch it up with no trouble or causes for further injury. This can be shown in the case of Barnett v Chelsea and Kensington Hospital (1969) as the doctor told Mr Barnett to go home and later, he had passed away. However, due to the arsenic poisoning the doctor would have not been able to save him, therefore there is no break in the chain of causation and the doctor was not liable for duty of care.

Duty of care for fire fighters is different to the ambulance service as they are civil servants so have a duty of care to public property but not to private property which is shown in the case of Capital and Countries PLC v Hampshire County Council (1997). There was no relationship of proximity between the fire fighters and the owners of the premises. However, the fire service does have a duty of care as to how the fire is fought. They don’t owe a duty of care to certain individuals but only owe a duty of care to those individuals if they make the situation worse. Derek Burnett v Grampian fire and rescue service (2007) gives evidence for this as if the fire fighters checked the flats properly for any chance of the fire restarting then Mr Burnetts’ flat would not have had such server damage.

Police officers owe a duty of care but there is a difference between policy and operational negligence as only operational negligence can be used to prove a duty of care. Operational negligence is when a professional acts upon colleagues’ instructions to pursue a course of action. This can be shown in the case of Knightly v John (1982) as an officer was told to drive against traffic which caused injuries. There is an exclusion of liability with regards to policy and an example of this is Brooks v Commissioner of Police for the Metropolis (2005). The outcome was that the police do not owe a general duty od care to victims during an investigation. The principle of the Hill v Chief constable of West Yorkshire (1989) applies to this case as the police can be liable in tort to someone who has received injuries because of the actions of the police. However, as the Yorkshire Ripper was unknown so there was no general duty of care, and the police are not liable for the actions of criminals to the victims. Which is the same for the Brooks case. The only exception would be the acknowledgement of a criminal with no course of action. On the contrary in the Brooks case and any tort cases is that the outcome of it should be judged regarding the Human rights Act 1998. In article the court did not want any new torts but to build upon existing torts to ensure compatibility with the Human Rights Act 1989. With regarding the police being the reason for an injury, they are not always liable like in the case of Robinson v Chief Constable of West Yorkshire (2018). 76-year-old women was injured by police officers in pursuit of a drug dealer. The Caparo test found that there was a foreseeable harm to the woman, and she was in proximity of the arrest which caused her injury. However, due to the Hill v Chief constable of West Yorkshire (1989) case it granted immunity from the police officers so now duty of care was owed to the woman. The police also do not have duty of care to physical damages to property either because in the case of An Informer v Chief Constable (2012) as the duty of care did cover the safety and well-being of the informer however, it did not extend to economic loss. On the other hand, in the case of Rigby v Chief Constable of Northamptonshire (1985) the police were held accountable for negligence as they had no firefighting equipment when they used the gas canister which then led to cause severe damages. The police had a duty of care to have the proper measurements and safety equipment when carrying out this task. The police do have a duty of care when it comes to sensitive information that is confidential. The case of Swinney v Chief Constable of Northumbria (1997) as valuable information from witnesses to a crime, Mr and Mrs Swinney were stolen from the police and used to send threatening messages to the couple. The police were liable for psychiatric injury to Mr and Mrs Swinney as the police had a relationship of proximity to the claimants and a responsibility to deal with the private information in an appropriate manner. The police are responsible for their decision making and are held accountable when they create a huge error. An example of this is Alcock v Chief Constable of South Yorkshire (1992), when the police were negligent in large crowd control which led to the tragic incident at Hillsborough football stadium. There was a proximity to the event and the aftermath as it was televised so the victims were categorized into primary and secondary victims. 

Through the consideration of case law, the courts are not prepared to impose a duty of care in a lot of cases in relation to the emergency services. Whyman (2022) claims that in the years 2020-2021 there were over 12,629 clinical claims made to the NHS. However, many of these claims will be claimants trying to take advantage of the United Kingdom’s free health service and try to win some money. Emergency services cannot have full duty of care to the public as too many citizens would take advantage of the law. The emergency services would be tied up in too many court cases to be able to carry on with their current workload. There is also the case of circumstance where not all incidents can be foreseeable, accidents happen and injuries occur, but they are deemed necessary for the acts of justice. On the other hand, when a call is put through there should be no hesitation to the fact that the emergency services have a duty of care. Only circumstances such as a more serious cases or factors that are out of the emergency services control should suffice no duty of care.  This assignment has provided evidence for the thesis and explains why it is hard to judge duty of care within the emergency services in the United Kingdom. 
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