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  This essay will argue the advantages and disadvantages of having lay Magistrates in the exercise of justice. It will cover its history, relevant Acts, and the jurisdiction of the Magistracy. It will discuss their sentencing powers and the reforms being undertaken and it will demonstrate that the Magistracy delivers justice and is supported by key stakeholders and their communities. 
  The Justices of the Peace Act 1361 marked the beginning of the Magistracy (Elliott & Quinn 2020) and it gave judicial powers to certain lay people, covering mainly criminal matters, but certain administrative functions were given. Currently, there are approximately sixteen thousand lay Magistrates, dealing with over one million cases annually. They are appointed by the Lord Chief Justice and advised by local advisory committees. The Courts Act introduced in 2003 following Royal Assent, was brought about principally as a result of the recommendations of Sir Robin Auld’s Review of the Criminal Courts in England and Wales in 2001. Michael Zander (2001) initially argued that Auld’s report was an exercise in futility and that the terms of the review were far too wide. However, following careful deliberation, he was in agreement with it. This Act introduced far reaching objectives. It gave the Lord Chancellor greater power to manage an efficient court system and it abolished the Magistrates Court Committee, establishing Courts Boards. It had the effect of replacing the commission and petty session areas with local justice areas. It also allowed District Judges of the Magistrates Court to sit as Crown Court Judges
  Most criminal cases start in the Magistrates Court and they have considerable jurisdiction in civil cases (Court and Tribunals Judiciary).They hear “either-way” cases, some of which may be passed on to the Crown Court. In criminal matters, they deal with summary offences which are less serious, such as vehicle transgressions or minor assaults. They also hear indictable offences, which are the most serious, such as murder and rape and these can only be adjudicated on in the Crown Court.
  Defendants plead either guilty or not guilty and if found to be guilty Magistrates have sentencing powers that allow them to impose a range of sentences, including unlimited fines, bans, community orders and up to 12 months custody, depending on the offence. In addition they can impose a ban, for example, on driving or keeping of an animal as a pet. Courts can combine sentences such as imposing a fine, together with community work. Magistrates have the authority to forward cases to the Crown Court for harsher sentencing if required.  A defendant has the right to appeal a conviction if it is believed that a mistake has been made, or that there is a procedural error. In the normal event, appeals will be made to the Crown Court (Courts and Tribunals Service). The cases are heard by two or three Magistrates, or a District Judge. Magistrates do not have legal qualifications and advised in court by Justices’ Legal Advisers.
  The Courts and Legal Tribunals state that most legal decisions in England and Wales are not made by judges, they are made by ordinary people from broad society. They are not legally trained and they come from every sector of the economy. The Magistrates role is unpaid and they volunteer to hear cases for at least thirteen days a year. They deal with criminal and civil matters and matters in the Family Court. People who make the choice to become a Magistrate must have a sense of fairness, be able to listen attentively, and exercise sound judgement. They are required to communicate with everyone in a calculated manner to suit every situation, to understand different perspectives and take account of the particular situation and understand the background of the people who come to court. Their decisions have to be well founded, impartial and fair. In addition they need to communicate with respect and work and engage with people professionally (Courts and Tribunals Judiciary).

  Turning to the advantages and disadvantages of Magistrates, and beginning with disadvantages, the first of these is the lack of morale. Elliott & Quinn have stated that numbers have declined by over forty five percent in the period from 2009 to 2018.Reasons given for this is that due to “top-down” administration, budget cuts and lack of consultation. Secondly there has a strong voice criticising the inefficiency of Magistrates. Their decisions varied widely across the country and consequently there was a threat to a fair trial. In Bingham (1974) there was an accusation of being prosecution biased due to lack of training and the chair of the bench stated that as a matter of principle he would side with the police in a conflict of evidence between the police and the defendant.. Government, in order to partly address this problem, introduced Sentencing Guidelines (Sentencing Council) to create consistency.   While the sentencing guidelines create more certainty, because Magistrates are measured on the number of cases that they decide, this could lead to less efficiency, because the focus would be on the number of cases pushed through the system, rather than on fairness and quality of the decision. The third element is one of finance and cost. In a study conducted by the Ministry of Justice (“MoJ”) by an Ipsos MORI survey (2013), it was found that in terms of financial cost and, excluding economic cost, hourly cost for District Judges employed on a full time basis by the MoJ and Magistrates was £49.37 per hour versus £19.63 per hour respectively. Including economic cost the differential narrowed considerably to £77.77 versus £64.50. Although somewhat dated, the results are illuminating and show that although lay Magistrates are cheaper, when total cost is calculated there is little difference between the two. Therefore, if Magistrates are not much less costly than District Judges then the public are entitled to ask if they are getting fair value. This must be considered against the fact that District Judges are qualified and as permanent employees of the MoJ, are more experienced. 
 There are numerous advantages of having lay Magistrates as against professional judges. Firstly the Ipsos MORI research (2011) demonstrated that those who volunteer for lay Magistracy come from their local communities and therefore have local knowledge and an understanding of the local issues in their community. An article in the British Journal of Criminology (2012) found that respondents in a survey supported the bringing in of community values and of people being tried by their peers. A key finding was that more information about sentencing guidelines needed to be given to the community. As argued in Elliott and Quinn, their history lies in a long tradition of public service. Secondly, the pool from which lay Magistrates can be drawn is significantly larger than the narrower route for becoming judges. Thirdly, the cost of Magistrates is less than that of professional judges, as studies have demonstrated (Morgan and Russell 2000) as well as the Ipsos MORI research. A further advantage is the support for continuation by the Magistrates Association. In 2022 they published their strategic objectives for the Magistracy. It includes a national recruiting strategy, improved communication, making Magistrates feel more valued, raising the profile of Magistrates and improving training.
Reform of the Magistracy in the past has, according to Donoghue (2014), diminished the role of Magistrates by focusing on cost cutting while ignoring the provision of lay justice. In addition, the numbers of Magistrates have declined rapidly (Courts and Tribunals Judiciary). Government reform includes adding responsibilities to Magistrates such as oversight of out of court disposals (usually low level crimes addressed by, for example, the police and Youth Offending Service), more engagement with communities and the creation of special traffic courts. Donoghue argues further that court closures (Robson 2011) have affected the Magistracy. Many of the closures have happened because many Magistrates no longer live near the court where they sit., leading to a reduction in local area knowledge and of crimes in that area. She argues that unless Magistrates are able to expand their current responsibilities such as increased sentencing, or in disciplinary tribunals, they could be displaced by Justices Clerks. Auld (2001) was supportive of Magistrates to continue in their roles, alongside District Judges. He stated further that despite comments to the contrary, there was no policy or “agenda” to phase them out of the system. He recommended that the Magistracy should continue and that their recruitment should be focused on more broadly serving their local communities. He advocated better communication with the public and their employers to explain more clearly what Magistrates do and the formation of a “National Recruitment Strategy” to increase their numbers. In March 2023, Nick Goodwin of the Courts and Tribunals Service gave feedback on the reform, achievements and challenges for court and tribunal reform. Th programme started in 2016 and was designed to modernise and redesign simplified services to better manage cases by removing those from the court that do not need to be there and by introducing more virtual working. He added that full support for this programme had been given the Lord Chancellor, The Lord Chief Justice and the Senior President of Tribunals.
The Magistracy has proved to be an extremely important part of the judicial system and its continuance should be supported and encouraged at the highest level.  Its rich six hundred and fifty year history has proved that it has survived and continues to play a desired and critical role in society. The Auld Report which supported continuance was adopted in the introduction of the Courts Act 2003, applying his recommendations. The arguments for and against the Magistracy have been elucidated above and, supported by the surveys undertaken, indicate that that the advantages outweigh the disadvantages. There is a distinct willingness amongst communities for it to continue.






