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1. [bookmark: _Toc71466646]Memo 

To: Mr. Dave Thomas, Managing Director 
From: HR Advisor 
Re: Employment Tribunal Claim
 
I have reviewed the list of documents provided in relation to Mr Gethin Rees’s claim at the Employment Tribunal (ET).  
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[bookmark: _Toc71463753]Figure 1 Employment Tribunal claim process (HM Courts and Tribunals Service, 2021)
Considering figure 1, we must respond to Gethin’s claim within 28 days, dated 6 December 2020 using the ET3 form. If we do not respond, or our response is received late, the ET may decide against us without a hearing (Dube, 2020). When filing the ET3 form, you must confirm if you are defending the claim. You will need to submit your defence rationale with your notice of appearance/ET3 form (HM Courts and Tribunal Service, 2021). Please ensure you consider the holiday period which falls within these 28 days into your timeline as an extension may not be granted.

Grounds for dismissal  
1. Ordinary Unfair dismissal 
For unfair dismissal to apply under sections 210-219 Employment Rights Act (ERA) 1996, the claimant must have two years’ continuous service, calculated up to the effective date of termination (Lewis and Sergeant, 2020). Gethin has been employed at Big Buses Limited (BB) since March 2014 and therefore would qualify for this.
There are five fair reasons for dismissal:  
1. Capability 
2. Conduct 
3. Redundancy 
4. Statutory illegality 
5. ‘Some other substantial reason' (SOSR) 

However, “dismissals are only fair if the employer acted reasonably in dismissing the employee for one of these reasons and followed an appropriate procedure before dismissal” (CIPD, 2020a). 

A dismissal for misconduct will be unfair under the ERA 1996 section 98 unless at the time of the dismissal:  

· The employer believed the employee to be guilty of misconduct. 
· The employer had reasonable grounds for believing that the employee was guilty of that misconduct.  
· At the time it held that belief, it had carried out as much investigation as was reasonable. 

This is known as “The Burchell Test” which is established from the case ‘British Home Stores Ltd v. Burchell’ (1978) (ESPHR, 2017). 

The burden of proof lies with BB to show that a fair and reasonable investigation took place and on the balance of probabilities a genuine belief was established on reasonable grounds for the dismissal of Gethin; This would satisfy the Burchell test at an ET. 

2.  Wrongful Dismissal 
CIPD (2020b) states that the dismissal of an employee with no notice will nearly every time lead to the right to bring a wrongful dismissal claim unless the employer can prove that the employee's gross misconduct actions justified this response. The employee must be guilty of gross misconduct for summary dismissal to be justified. Consideration is given to the nature of the business, and if an employer deems an act to warrant summary dismissal; These decisions should be communicated to all employees (Lewis and Sargeant 2020).  

The calculation for statutory notice is one week for an employee whose service is between one month and two years, which rises by one week per year to a maximum of twelve years (Kanani, 2015). Other monetary benefits may also be payable such as holiday pay, pension contributions, and other benefits such as a bonus payment. Please not the way to calculate holiday pay.

Not providing notice to Gethin could be a fundamental breach of the employment contract unless it can be satisfied that the reason for dismissal was justifiable to warrant summary dismissal.  

3. Automatic Unfair Dismissal - Whistleblowing 
Whistleblowing is the process of an employee (or worker) disclosing information concerning wrongdoing (Department for Business Skills and Innovation, 2015). Regulation 12 of the Management of Health and Safety at work Regulation (1999) applies a statutory whistleblowing obligation for workers to inform management of any H&S risks.  

Health and Safety Executive (2014) states that any concerns, if possible, should be raised internally first and if a person is victimised due to the disclosure, they can bring an ET claim. ERA 1996 s.103A states that if a person makes a protected disclosure and is subsequently dismissed due to that disclosure, unfair dismissal applies. 

The Public Interest Disclosure Act (PIDA) 1998 protects workers from being subjected to any ‘detriment’ if they make a protected disclosure and any dismissal would be treated as unfair dismissal (Gov, 2013).  

Gethin states he has made a protected disclosure to his line manager on several occasions, stating that he does not feel BB is acting in their employees' best interests in terms of Health and Safety (H&S). Mr Steve Smith declares that numerous communications have been shared about the requirement to wear face masks and adhering to the mantra ‘Hands, Face, Space’.

4.  Automatic Unfair Dismissal – Health and Safety concerns 
Section 100 of the ERA states that when an employee raises H&S concerns to their employer and is then subsequently dismissed, this could amount to unfair dismissal. Gethin states that he raised his concerns around individuals not wearing face masks and the lack of enforcement from BB. Although very similar to a whistleblowing claim, both claims can be brought at the same time.  

Coronavirus has transformed the health and safety at work environment. Buddoo (2021) explains how new processes were introduced, considering the safest way to keep staff separate by embracing new technologies.  

It is key to note that if Gethin’s mother is shielding due to a disability, there may be a claim raised for disability discrimination by association. This is a weaker claim as there is currently not a clear link between the dismissal and the detrimental impact on the mother; Gethin has decided to work and not shield, therefore he bears the risk of passing on coronavirus. 

In ‘Coleman v. Attridge Law’ (2008), there was a direct link between the refusal of a flexible working application and the detriment to a disabled child. Tyrer (2008) shows that findings from this case shows the harassment related to the disability however this does not extend into the reasonable adjustments’ duty. Harassment under section 26 of the Equality Act 2010 is defined “as unwanted conduct which causes an intimidating, hostile degrading, humiliating or offensive environment”.  

If Gethin can prove that Mr Robert Twists' actions are deemed as harassment due to his disabled mother, then disability discrimination by association may fall into the realm of this ET claim.  

Strengths of the claim
Gethin has nearly six years' service with BB, holds a near clean disciplinary record, only one disciplinary matter recorded in August 2018, likely to have expired. This does not support the account made by Steve that Gethin was immature and had to be spoken to on several occasions about his behaviour.   

The Advisory, Conciliation, and Arbitration Service (ACAS) Code of Practice on disciplinary and grievance procedures, issued under the Trade Union and Labour Relation (Consolidation) Act (TULRCA) 1992, section 199, should be adhered to wherever possible. Failure to follow the code does not automatically confirm liability however, an ET will take the code into account when considering the claim (ACAS, 2015). The ACAS code was not adhered to during Gethin’s disciplinary process; this strengthens the case that ordinary dismissal and wrongful dismissal apply.

Comments made by Steve on the day of the incident refer to him saying that ‘this is the last straw’, teamed with the fact that a misconduct meeting was arranged on the same day as the incident, proves that the decision on the incident amounted to disciplinary action before an investigation commenced. ACAS (2015) states that you must establish the facts to determine if there is a disciplinary case to answer. 

ACAS (2015) recommends that disciplinary investigations are conducted by an independent person and ideally the investigator and the disciplining officer are different people. Steve was part of the incident on the day as a witness; he should not have conducted the investigation nor been the discipling officer.  This undermines the creditability of Steve as a witness as he was quick to decide that Gethin had not been provoked. This verifies the statement by Gethin that he was not liked; the assumption being that if Steve cared more, he would have conducted a fair process and a balanced investigation.

On 1 November 2020, Gethin was notified in writing of the disciplinary hearing however this notification was brief and did not include sufficient information about the alleged misconduct or the possible consequences; copies of any written evidence, including witness statements, should have been provided with this letter (ACAS, 2015). The omission of this means Gethin could not prepare his case for the hearing. He was also only given a short amount of time to appeal the decision.  

In the absence of a fair and reasonable investigation, it is unlikely that the Burchell test will be satisfied.

Weaknesses of the claim 
Gethin has admitted that he did push Robert to the floor however there is little corroborative evidence to substantiate that this was a provoked attack on a colleague.  

It can be demonstrated that Gethin has a poor attitude towards H&S. He was joking around with colleagues before the incident and was not wearing a face mask when he approached his line manager, with his previous attitude being called immature. This evidence would suggest that he does not take H&S seriously and therefore would not make a protected disclosure relating to an H&S concern.  

Gethin did not exhaust all BB's internal processes concerning the disciplinary process; he did not exercise his right to appeal. As such, he did not follow the ACAS code of practice (ACAS, 2015).  




BB Defence against the claims 

The defence is simple; Gethin conducted an unprovoked attack on a colleague within a H&S environment. This type of incident would amount to gross misconduct; therefore, the investigating manager formed a genuine belief, based on reasonable grounds, following a reasonable investigation, as there was no evidence to suggest that Gethin was provoked. The only evidence that validates the fact it was a provoked incident, is provided by Gethin himself, and it would be in his best interests that this incident is deemed provoked.  

Steve witnessed the end of an altercation stating that he “heard a bang and then saw Robert sprawled on the floor next to an overturned storage container”. Gethin has not denied the fact that he pushed Robert; the argument is that he was provoked to do so by the actions of Robert, however, there are no witnesses that can corroborate that. 

Considering the actions of Robert, no evidence exists to suggest that there has been any disciplinary action against him, which establishes the fact that Gethin started the altercation. 

BB's defence is weak in terms of following a fair and reasonable investigation. Information was not provided to Gethin before the misconduct hearing so that he could build a case, however, ultimately, he launched an unprovoked attack on a colleague.   

Wrongful dismissal cannot apply; there has not been a breach of contract as Gethin is guilty of gross misconduct and not entitled to payment of notice and any other benefits. It is without any doubt, that an unprovoked attack on a colleague would be listed within a company policy or communication as an incident that amounts to a charge of gross misconduct. 

In terms of H&S, BB is doing what is practicably possible to enforce guidance around coronavirus. Communication has been given to all BB employees insisting that employees always wear masks in indoor spaces.  Gethin claims that he has raised his concerns around face masks to Steve however there is no mention of this in his statement. Gethin would need to prove in the ET that he did raise these concerns. 

When Gethin visits Steve after the incident he is not wearing a face mask whilst before the incident, he was sharing a joke with his colleagues. This demonstrates his actual attitude and behaviours within a H&S environment, therefore someone of this character would not make a protected disclosure when he does not follow the rules himself.

The EAT held for ‘Cavendish Munro Professional Risks Management Ltd v. Geduld UK’ (2009) that for a protected disclosure to qualify under section 43 of ERA 1996, there must be a disclosure of information and not just voicing a concern. The EAT also held in ‘Kilraine v. London Borough of Wandsworth’ (2018) that any disclosure must be factual to qualify for protection due to whistleblowing and must be a disclosure of information, and not just allegations (Hurst, 2018).  

Even if Gethin can substantiate that he did make a protected H&S disclosure either by whistleblowing or under section 100 ERA, there is no causal link between this and the dismissal. The reason for the dismissal is due to the unprovoked attack on a colleague, not a H&S disclosure.

End of memo

2. [bookmark: _Toc71466647] Potential outcomes from an Employment Tribunal 

The ET1 claim form offers the claimant multiple judgement decisions which could be given following a successful claim (Gov, 2020): 

1. Reinstatement is when an employee is given back their previous job.  
2. Re-engagement occurs when an employee returns to the organisation but into another role. 
3. Compensation including payment of wages due to the employee. 

Reinstatement and re-engagement (R&R) are very rare; In 2016/7, 0.033% of ET hearings ended with a R&R order (Sefton, 2019). When considering if R&R is suitable, an ET would decide if it were reasonably practicable for the claimant to return to the employer, whether the employee wanted to return and if the claimant contributed to their dismissal. (Pure Employment Law, 2012).  

In ‘Rembiszewski v. Atkins Ltd’ (2012), it was deemed that R&R should be considered on the date of the hearing, and not when the dismissal took place. With the average waiting time for an ET hearing around 284 days (McCulloch, 2020), it is very likely the employer landscape, in terms of workforce vacancies, would look a lot different over this length of time. The length of time to hear an ET case may have become longer due to the abolishment of tribunal fees in 2017, but recently, there has been a reduction; this may be due to a rise in unemployment and a fear to raise concerns due to a tight labour market (Taylor, 2021).   

Gethin has requested in his statement that he would like his job back. Ultimately, R&R would not be possible if the employer-employee relationship has irretrievably broken down due to the dismissal. However, if Gethin wins his claim that he was dismissed due to whistle-blowing, the ET will likely enforce that BB reemploy him.  

The potential financial award depends on which claim Gethin is successful in winning.  

If the ET decides that Gethin has been unfairly dismissed, the compensation will consist of a fixed sum known as a basic award, and a compensatory award; compensation for monies lost (Citizens Advice, 2020).  

The below formula is used to calculate the basic award: 

Number of years' service x multiplier (dependant on age) x weekly pay 

For Gethin, this would amount to £2,500 (5 x 1 x 500). 

The compensatory award is more difficult to calculate as there is not a formula to use.  This award is an amount that the ET considers as just and equitable in the circumstances, considering the loss of wages from the date of dismissal to the date of the hearing, loss of any other benefits, and loss of future earnings (XpertHR, no date). A claimant must mitigate their losses by looking for alternative employment (Lewis and Sergeant, 2020); If the claimant successfully gains other employment, losses would be the difference between the previous salary and the current salary, if applicable.  

From April 2021, the maximum compensatory award for unfair dismissal will be 12 months' salary or £89,493, whichever is lower (Hewitsons, 2021). Therefore, Gethin compensatory award would be an annual salary of £26,000.

The ET can decide to increase and decrease a claim amount for varying reasons.

If a whistleblowing claim is awarded, the maximum monies available as compensation are uncapped. In the case of ‘BMI Healthcare Ltd v. Mr. M Shoukrey’, the compensation award totalled £920,202 however, the EAT has readmitted the claim to be reassessed (Edwards, 2021).  

If an employer or employee has failed to comply with any provision outlined in the ACAS code, the ET may adjust awards by a maximum of 25 percent; this is set out in TULRCA 1992 s.207A (CIPD, 2021a). In ‘Base Childrenswear Ltd v. Otshudi’ (2019), the claimant was awarded a full 25 percent uplift available due to the employer not complying with the code relating to a grievance/appeal (Gov, 2019).  

A percentage deduction can be applied to the compensation award because of contributory fault or conduct. This is the argument, that even if the dismissal is deemed unfair, the ET should consider the action of the claimant (Pure Employment Law, 2013). In ‘Lemonious v. Church Commissioners’ (2013), the ET decided to reduce the award by 100% as the conduct by the employee was enough to warrant the dismissal, despite a procedurally flawed disciplinary process (Employment Case update, 2013).  

Another reduction to the compensatory award is referred to as the ‘Polkey’ deduction. This considers the notion that an employee would have still been dismissed in any event, despite any procedural errors the employer made. The ET must award what would be just and equitable (Swinn, 2018). This principle is founded from the case ‘Polkey v. AE Dayton Services Ltd (formerly Edmund Walker (Holdings) Ltd)’ (1987), which put an end to the ‘no difference’ rule (Guinan, 2009).  

There are multiple factors to consider when deciding whether a claim should be settled or proceed to an ET to defend.

Newtown Solicitors (no date) suggest that a simple case would cost between £4,500-£8,000, this is without the cost of a barrister to attend the tribunal hearing. BB will also incur other costs for employee's time for participating in giving witness statements, liaising with appointed solicitors, and other tasks associated with preparing and organising information for the hearing.  

Since February 2017, all ET decisions are published and therefore accessible by any person. As BB supplies bus services to schools, this ET claim would be in the public's interest and likely to be shared by local media causing significant damage to BB's reputation/business. The schools will feel pressured to withdraw the contracts to demonstrate their accountability to their pupils. It is crucial to consider the impact an ET claim relating to H&S will impact BB's ability to retain the contracts with the local schools.  

A recommendation is made on the assumption that the claim is likely to be a maximum of £28,500. This is because the ACAS uplift can be argued as the employer and employee both failed to follow the code. There is also not a direct link between the dismissal and the possible H&S disclosure to assume the award might be uncapped. 

We are aware of some weaknesses in the case in terms of procedure and not following the ACAS code meaning it will be hard to argue that the disciplinary process was fair and reasonable.  

On the balance of probabilities, I recommend that BB settle the claim with Mr. Gethin Rees; this would be a sound commercial decision, mitigating the reputational risk this ET claim may have on BB.  

When offering a settlement, ACAS must conciliate in most ET claims by drawing up a COT3. ACAS makes it easy to settle claims between parties, offers services free of charge, and does not require legal advice to be sought (CIPD, 2021b). Refer to the ACAS settlement agreement guidance document for further information.  

A settlement negotiated through ACAS is blinding for both parties; once it is signed, parties cannot change their mind, as the case is removed from the ET hearing list (Nairns, 2011). 

Although BB can offer a settlement, Gethin is entitled to his day at tribunal and may choose to decline the offer. Therefore, it is key to note, that if the settlement negotiations and discussions are unsuccessful, they are confidential and cannot be used as evidence in an ET (ACAS, 2018).
 
  
 
 


[bookmark: _Toc71466648]Section B  

Dear Managing Director,  

I have reviewed the content you have provided, and give the following advice:

1. Julie Davies 

Julie Davies has been an employee of Big Buses Ltd (BB) for nineteen months, and under section 47 of the Employment Act 2002 (80F to 801 in the Employment Rights Act 1996), has the statutory right to apply for flexible working (FW). The right to apply for FW after 26 weeks, is a variation in terms of a contract and must be related to one of three matters: (1) hours of work, (2) times when required to work, (3) place of work (Lewis and Sargeant, 2020). The request received relates to these matters and must be considered.  

It is good practice that another manager is appointed to consider the FW request, ideally, the Finance Manager, who is Julie's supervising manager.  This allows you to assist in an appeal process. 

Although the request has been made in writing via email, you have the right to ask for a formal application which must include the points shown in figure 2. 
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[bookmark: _Toc71463754]Figure 2 - Flexible working checklist for employees (adapted by ACAS, 2014)

Julie may provide this information in a letter or using the company's formal FW application. This information is crucial as it sets the scene, allows for an open discussion, and assists in building a rationale for the final decision. 

Following the submission of the information, a meeting must be arranged to discuss the application. Although there is no legal right for Julie to be accompanied at this meeting, I suggest Julie is accompanied by a work colleague or trade union representative (ACAS, no date/a).   

The FW request should be broken down into two elements and considered individually:  

1. A change in working hours to 8 am – 3 pm.  
2. A change in the location of work from the office to home working.

Element 1 - Change in working hours 

You have stated that if this request is granted, this would be detrimental to the business, due to insufficient cover after 3 pm. There is an inability to employ additional staff, nor the option to distribute the work to other members of the team as coronavirus has already increased workload, placing additional strain on the team.  

Table 1 shows the eight business reasons determined by legislation to reject a FW application.  

[bookmark: _Toc71463763][bookmark: _Toc71463789]Table 1- Eight business reasons to reject a flexible working application (ACAS, 2014)
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Applying these business reasons to your rationale, there is scope to reject the change in working hours based on points (2) and (3).  

Under the provision of the Working Time Regulation 1998, adult workers (aged 18 and over), whose daily time at work is longer than six hours, must have a rest break of twenty minutes and there is no option to opt-out of this rest break requirement (CIPD, 2020c). As such, BB has a duty of care to provide an uninterrupted rest break to Julie, which her FW request does not facilitate. Julie may wish to amend her request to consider this.  

Element 2 - Change in work location 

Previously Julie has been allowed to work temporarily at home due to the pandemic. If there has been no reduction in performance over this period, there is insufficient reason why this element of the FW request should be rejected. A demand for presenteeism to interact with the rest of the team is not a sufficient business case to reject.  

Consideration should also be given to the team that will be based in the office environment. Accepting this home working request, should not increase the workload of workers who may end up undertaking more ‘physical tasks’ such as printing/scanning, etc. (Walker Morris, 2020). Ergo, it is essential that when the FW is accepted, Julie is aware that any ‘physical tasks’ must be completed when she is in the office and not given to other colleagues for completion. 

Once a decision has been made, this must be provided to Julie in writing within three months of the initial FW submission.  

Other considerations to note:  
· Julie’s elderly mother is shielding. If this is due to a disability 'association of discrimination' may apply. Please consider the impact your decision will have, not just legally but from an employee relations (ER) perspective (Embleton and Redshaw, 2015). 
· Declining the change in hours request may affect Julie's ability to collect her children from school which may cause anxiety and stress. It would be good ER practice to have an open conversation with Julie, considering other options which provide a better balance for both Julie and BB. 

Although there is no legal right of appeal, I recommend that any appeal request is considered (ACAS, no date/b).

2. Lucy Bell  
 
The grievance raised by Lucy Bell needs to be addressed first and without further delay.   

Grievance
Ideally, Lucy would raise her grievance informally in the first instance, however, I would assume that there has been a breakdown in the workplace relationship and suggest this grievance is treated formally.   

Figure 3 clarifies a formal grievance process that employers should undertake.
[image: A picture containing diagram

Description automatically generated]
[bookmark: _Toc71463755]Figure 3 - Formal Grievance Process (adapted from ACAS, no date/c)
Please acknowledge that you have received the grievance and request further information from Lucy to ensure compliance with the grievance procedure. You must ask for any evidence collected concerning the grievance and ask for a preferred realistic outcome (ACAS, no date/d). 

Once this information is received, the investigating manager will commence the investigation process. It is your responsibility to appoint an independent person to investigate the grievance to ensure fairness; the role of the investigator is to establish facts by finding evidence that supports or contradicts the allegation fairly and objectively (ACAS, 2019). 

Your omission from the initial investigation allows for you to assist with an appeals process.   

The investigation should be completed as soon as possible without delay. In this case, it is likely that the email sent can be obtained which will provide evidence of the full details of what was shared. Written records must be kept, detailing all information found throughout the investigation. 

Within five days of the case submission, a grievance meeting must be arranged with Lucy. During this meeting, Lucy has the right to be accompanied; it is also good practice that an independent person attends as a witness and note-taker for the investigating person. (ACAS, no date/e).    

Due to the personal nature of this grievance, Lucy's wellbeing must be considered, and any stress or anxiety carefully managed. Please ensure the right mechanisms are put in place to assist with this.   

The other aspect of this grievance is the unlawful sharing of sensitive personal information. 

The sharing of Lucy’s health problems is a breach of the UK GDPR because it undermines confidentiality and integrity of the data, with the sharing of this information causing an adverse effect on the individual concerned in the disclosure. Therefore, the Information Commissioners Office must be informed of the data breach within 72 hours (ICO, 2021). There may be scope to consider this further, in terms of, disciplinary action for the individual involved.

Return to Work  

The Health Safety at Work Act (HSWA) 1974 states that “it shall be the duty of every employer to ensure, so far as is reasonably practicable, the health, safety, and welfare at work of all his employees”.  As such, we have a duty of care to ensure that Lucy is fit to return to her role following an absence. Irrelevant to the fact, that the circumstances around her illness are already known, the return-to-work meeting must be held to complete a work-based assessment. The assessment determines Lucys availability to conduct the duties of the role, considers any short or long-term adjustments that may be needed, and ultimately provides an opportunity to give any work updates and formulate a plan moving forward (ACAS, no date/f).  

It is essential that an honest conversation is held with Lucy to explain the reasons behind the need for the return-to-work meeting and that the meeting is a statutory requirement as part of the employment contract.  It would be wise to consider that this meeting is held with someone other than the line manager due to the relationship breakdown.  

Sharing reasons of absence with others 

BB has a legal basis to handle personal information, which must be fair and transparent; data should only be used in a way that people would reasonably expect (ICO, 2021).  

Therefore, you can inform others that someone is away from the office due to sickness, but this is to ensure adequate workforce coverage; you cannot share the reason behind that sickness absence.  

However, you have a duty of care to all employees, therefore if an employee has been exposed to another employee who may have an infectious disease/virus such as coronavirus, then you may inform those employees at risk, but not the whole workforce. Only need-to-know information should be shared; there is no need to share specific illness details. This is a balancing act between our duty of care as an employer and the Data Protection Act 2018.  

Absence Records 

The ICO retention and disposal schedule suggests that sick records should only be kept for three years and then should be destroyed (ICO, 2020).  

We should not keep data longer than needed other than to defend claims bought by current or previous employees; this mitigates the risk of a data breach and improves employee trust and confidence in the data we handle on their behalf. Belfast Health Trust was fined when they left patient and employee files in an abandoned hospital which could have caused harm to the individuals involved (Connolly, 2012). 

Please refer to the BB's retention & disposal schedule. 

If you have any queries regarding the above, please come back to me ASAP.  

Kind regards, 
HR Advisor
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