                                                                    
LEGAL PROCESS
It is sometimes argued that diversity in the judiciary is of little importance: what matters is that judges are experts and make sound decisions. However, judges have considerable power to make decisions that matter both constitutionally and



With specific reference to Supreme Court Justices, to what extent do you agree with the stance that diversity is of little importance? 

In his lecture to the House of Commons, Lord Neuberger (2014) recalled Judge Karen Walden-Smith’s words that she would not want it thought that she had been selected as a judge because of being a woman in the same way as she would not wish to be selected as a judge despite being a woman. Although this statement raises the question of whether gender (or ethnicity) should play a role in choosing judges of the Supreme Court, the bigger issue remains whether there is an impact of gender and ethnicity on decision-making in the Supreme Court. Because if there is an impact of gender and ethnicity on how decisions are made, then there is a case for more diversity in the Supreme Court.  
With regard to diversity in the higher judiciary, there are two opposing arguments, one which emphasizes the link between the diverse judiciary and justice outcomes and another which emphasizes the need for the appointment of expert judiciary irrespective of their gender and ethnic background. The latter argument can be aligned with the idea of judges being unbiased and unprejudiced arbiters of disputes between people. In this context, the argument is that diversity in the judiciary is not a relevant issue and that it is more important for the judges to be experts and make sound decisions. In this essay, an argument is made that the issue of diversity should be considered to be a relevant issue for the appointment of Supreme Court judges even though at the highest level of judicial decision-making, judges of the highest caliber should be appointed irrespective of their ethnic or gender background or identity. To buttress this argument, this essay refers to the role of the Supreme Court Justice and how they are appointed, and whether ethnicity or gender impacts the decision-making of the Supreme Court. 
A claim can be made that judges of the Supreme Court should represent the diversity of the society because judges are required to make decisions that have societal and political implications, and which may consequently also involve value judgment making in the Supreme Court. The argument made by Malleson (2022) that judges do make value judgments, starts from the assumption that the UK Supreme Court does decide and will continue to decide matters that are of social or political significance which cannot be resolved “solely with reference to self-contained or technical legal arguments” (p.4). In other words, the role of the Supreme Court Justice in resolving issues that are not just purely technical but also involve significant social and political aspects is such that it cannot be reasonably expected that the judge will not apply some value judgments in resolving such issues. This being the case, it is not an unreasonable argument to make that the Supreme Court should have a diversity of judges who may be able to provide a more balanced and nuanced approach to decision-making in the Supreme Court. 
Powers conferred upon the judges of the Supreme Court should be considered while addressing the issue of diversity of the Supreme Court. Also related is the issue of the procedure of appointment of Supreme Court judges. The relevant legislation is the Constitutional Reform Act 2005 (amended by the Crime and Courts Act 2013) since the procedure for an appointment is provided in Sections 25 to 31 and Schedule 8. The statutory qualifications for appointments as well as the procedure for the appointments are provided in these sections. The conditions of eligibility are that the applicants to positions of Supreme Court justices should have held high judicial office for at least two years or must satisfy the judicial-appointment eligibility condition on a 15-year basis, or have been a qualifying practitioner for at least 15 years. The appointments are made by the Selection Commission that is convened by the Lord Chancellor. It is relevant that the appointments to the Supreme Court are made on merit and until changes brought in by the Crime and Courts Act 2013, there was no specific provision for appointing persons on the basis of diversity. Paragraph 27 of the Constitutional Reforms Act 2005 provides this much that a person may only be selected if they meet the qualifications set out in Section 25 and that the appointment must be on merit. The Selection Commission submits a report to the Lord Chancellor under Section 28 and this report states who have been selected. It is noteworthy that there is also an attempt made to increase diversity in the Supreme Court selection process, by providing under Section 27(5A) that where two persons are of equal merit, and where positive action does not apply, then the commission may prefer one candidate over the other for the purpose of increasing diversity. Therefore, the selection committee may choose candidates on the basis of diversity requirements, although the language of Section 27 (5A) does not mandate such action on the part of the election commission, which suggests that the commission has discretion. These changes do suggest, however, that there is now greater consensus on increasing diversity in the Supreme Court. In 2014, the judicial composition of the Supreme Court represented 8% of judges who were women (Lord Neuberger, 2014). The Supreme Court and the Judicial Committee of the Privy Council have since then published their diversity strategy in which they have explained how increasing the diversity of the courts is also linked to the aims of the Equality Act 2010 (UKSC, 2021). In the context of this, the diversity strategy clearly mentions that one of the roles of the Supreme Court shall be to “support an increase in the number of well-qualified applicants from underrepresented groups for the role of justice at the UK Supreme Court” (UKSC, 2021, p. 7).
It may be argued that the above-discussed process means that there is a case to be made for diversity in the Supreme Court instead of making the argument that there is no relevance of diversity in the Supreme Court. This may be linked to the issue of how gender and ethnicity can impact judges in the Supreme Court in how they make their decisions. With regard to the question of whether ethnicity and/or gender can impact how decisions are reached in the Supreme Court, an important point to be considered is whether judges make decisions based solely on the basis of legal reasoning or whether they are impacted by their personal values while making these decisions. For instance, laws related to assisted dying may involve some personal moral values that may even impact the judges deciding such cases (R (Nicklinson) v. Ministry of Justice [2014] UKSC 38, 2014). It cannot be denied that judges would be impacted by their own views and moral opinions on a host of issues that come before them since judges do differ in their views on the law and to some extent their differences reflect views that are peculiar to them (Dickson, 2007).
The Supreme Court judges decide cases that involve important questions of law that have societal, moral, and economic significance and it is difficult to see how judges will not be impacted in their decision-making process by their personal values or even their background, which may lead them to allow such values to play a role in their decision making (Malleson, 2022). On the other hand, there is also the fact that appointments in the UK Supreme Court are not political as is the case in the United States, which should also mean that judges are not likely to be impacted by ideology when making decisions (Arvind & Stirton, 2016 ). However, it cannot be said that judges are not impacted by their own values and this has been accepted in wider literature as reflected in the use of terms like “inarticulate premises” (Stevens, 2005, p. 78); personal philosophy (Etherton, 2010 ), disposition (Arvind & Stirton, 2016 ); and even political ideologies and principles (Arvind & Stirton, 2016 ). These are some of the terms that have been used to characterize the use of reasoning by judges that cannot be described as technically legal reasoning. If there is indeed a scope for use of judicial reasoning that is not strictly based on legal reasoning and may be characterised as personal points of view, there is a case for increasing diversity because that will serve the cause of justice because there may be a link between diversity in demographics and diversity in values (Malleson, 2022). At the very least, having a diverse judiciary would ensure that colleagues serve as reminders to each other of different worldviews and this would have an impact on how value judgments as noted by Justice O'Regan of the South African Constitutional Court (Malleson, 2022). 
Granted that there is little empirical evidence to show that having a more diverse judiciary has certain impacts on decision-making related to specific groups, such as women (Malleson, 2022), in conclusion, it can be reiterated that such empirical evidence can only be had when there is a diverse judiciary. The steps that the law has taken in this direction (through the Crime and Courts Act 2013) are, therefore, welcome.
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