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Q.9. Nozick criticised the principle of fairness defined by Rawls as a principle  
       which legitimizes enforcement of the obligations that have arisen under  
       this principle of fairness. Discuss the basis for this criticism and Nozick’s 
       alternative.

Firstly, considering the large amount of Nozick’s criticism of Rawls in his ‘Anarchy, State and Utopia’, there is hardly any reference to purely Rawlsian ‘fair play’[footnoteRef:1] principle in Nozick’s criticism of it. The only reference to Rawls in chapter ‘The State’ happens when he is mentioned in addition to Hart and to explain why the ‘principle of fairness’[footnoteRef:2] is called this way, namely in line with his idea. Rather, Nozick seems fixated with Hart’s interpretation of fairness within the ‘state of nature’[footnoteRef:3] theory and his subsequent criticism of it is also clearly directed at Hart. However, considering the similarity of both theories and the requirement of the essay question to follow the Rawls versus Nozick path, I shall use Rawls versus Nozick in my debate. It might be slightly confusing as Nozick took on the less developed theory of Hart, while Rawlsian framework is more developed and might therefore apply slightly different standards.  [1:  Rawls, Legal Obligation and the Duty of Fair Play, in Rawls: Collected Papers, p.117]  [2:  Rawls, in Nozick, Anarchy, State and Utopia, p.90.]  [3:  Hart, Ibid] 

Rawlsian principle of fairness maintains that in a ‘mutually beneficial and just scheme of social cooperation’[footnoteRef:4] which requires ‘a certain sacrifice from each person’[footnoteRef:5] or ‘a certain restriction of his liberty’[footnoteRef:6], each and every participant who ‘accepted the benefits of the scheme is bound by a duty of fair play to do his part and not to take advantage of the free benefit by not cooperating’[footnoteRef:7]. Rawls proposes that his fair play principle forms the foundations for moral obligation to obey the State law by all members of a democratic society as imposed by its ‘just constitution’[footnoteRef:8]. Rawlsian thesis is here that ‘the moral obligation to obey the law is a special case of the prima facie duty of fair play’[footnoteRef:9]. The moral obligation that Rawls imposes here is based on some kind of ‘moral principle’[footnoteRef:10] and is meant in specific terms of ‘constitutional democracy’[footnoteRef:11] with its corresponding ‘institutional rules’[footnoteRef:12].  [4:  Rawls, Legal Obligation and the Duty of Fair Play, in Rawls: Collected Papers, p. 122.]  [5:  Ibid]  [6:  Ibid]  [7:  Ibid]  [8:  Ibid, p.120]  [9:  Rawls, Legal Obligation and the Duty of Fair Play, in Rawls: Collected Papers, p.117]  [10:  Ibid, p.118]  [11:  Ibid , p.119]  [12:  Ibid, p.118] 

Nozick argues against the Hart-Rawls principle of fairness on the grounds of enforceability of obligation as well as the very existence of obligation, to conclude that in both instances it should be rejected. To restate the above, in Nozick’s terms the is no such obligation and it cannot therefore be rightfully enforced. Nozick presents his objections to the Hart-Rawls principle by using an example of a fictitious communal radio station, where some number of people in the ‘Anarchy, State and Utopia’ reader’s neighbourhood decide to provide the community with entertaining year-round philosophy podcasts. The problem is, they decided about it among themselves and without consulting it with you-the reader, they included you in their cooperative scheme. You are now obliged to take your turn in presenting a podcast for one day when your turn comes. Although you have occasionally benefited from the podcasts in the past, you would prefer not to participate by doing your part of the deal. Nozick asks: must you do what others put you up to when your turn comes or ‘can others create an obligation for you’[footnoteRef:13] in such circumstances? Nozick argues that the enforceability of obligation part of the fairness principle therefore fails here due to lack of your explicit consent. Just because you happen to be a minority person at the center of some scheme established by majority group and you cannot avoid its imposition of supposed benefits does not make you a participant in the scheme that you did not subscribe to in the first place.   [13:  Nozick, Anarchy, State and Utopia, p.94] 

Now, in contrast with Nozick, Rawls admits that the usual route to obligation in civil life is through ‘voluntary acts of persons’[footnoteRef:14] or, simply said, explicit consent. However, on a State-wide scale some civil obligations derive from tacit, unaware or even unwilling acceptance of benefits that the State provides for us. Therefore, the acceptance of benefits, whether voluntary or as means of transfer, allows others to ‘put us under obligation to them’[footnoteRef:15]. To put it bluntly, being a citizen of a democratic society means that the share of benefits produced through civil cooperation comes with obligation to obey the rules of such cooperation which produced these benefits. No explicit consent is required by the State to enforce the civil obligations or responsibilities of its citizens as the constitution of a country is the binding legal ‘superpower’ overriding the issue of minority versus majority rule.  [14:  Rawls, Legal Obligation and the Duty of Fair Play, in Rawls: Collected Papers, p.118]  [15:  Rawls, Legal Obligation and the Duty of Fair Play, in Rawls: Collected Papers, p.118] 

Additionally, Rawls says that where majority of citizens vote for an option that is not an optimal good solution or is simply unjust, this does not give the minority of the voters a right to undermine the voting outcome or not to comply with the newly established regulations. This is because the constitution implies that the State regulations pass through a majority vote. Without majority vote no legislative progress could be made. All citizens are assumed to be aware and comply with the constitutional rules and obliged to honour the outcome of democratically voted in legislation. 
Interestingly, Rawls states that the citizens are not obliged to believe that the ‘enacted rule represents the best policy’[footnoteRef:16] and therefore agree to it. They are not required to accept it, but they are obliged to bear the consequences of its enforcement. Rawls explains that the outcomes of democratic procedures derived from the constitution have no power or obligation to ‘reconcile differences of opinion into an opinion to be taken as true’[footnoteRef:17]. They simply decide ‘whose opinion is to determine legislative policy’[footnoteRef:18]. Therefore, ‘the constitutional procedure (…) is a process social decision that does not produce a statement to be believed (…) but a rule to be followed’[footnoteRef:19]. [16:  Ibid, p.120]  [17:  Ibid]  [18:  Ibid]  [19:  Ibid, p.122] 

Nozick’s further criticism is that the principle of fairness is objectionable from the utilitarian point of view of the cooperative endeavor because it inadequately weighs the benefits versus costs of participation in the initiative for those who participate. Although you might have enjoyed the podcasts in the past, you just might have better things to do on the day when you are expected to engage in the activity to the benefit of others. Additionally, even if the cost-benefit ratio works in your favour, it might be in favour of other participants even more so. Therefore, you end up as the worst off in comparison. Are you in this case obliged to contribute equally to the venture that someone else gains more benefit from? You might as well want to participate in a scheme more suiting your interests or needs and not further implicate yourself by consenting to the unwanted activity. However, Nozick’s self-interested version of the fairness principle does not create a good utility for those who did all the hard work to reap the rewards while the ‘free-riders[footnoteRef:20]’ got their share for doing nothing. The free-riders’ share might be understood as undeserved as it was acquired through manipulation and avoidance of work. He seems to forget that there are more people participating in the scheme and if I weigh my own personal entitlement to my share against those others, they have the same right to do the same thing to me. In the end, Nozick’s proposition turns into a circular theory and does not resolve any issues in the cooperative scheme.   [20:  Nozick, Anarchy, State and Utopia, p.90] 

In opposition to this, Rawls maintains that ‘the principles of justice are absolute with respect to the principle of utility (as the principle of the net sum of advantages)[footnoteRef:21]. Furthermore, Rawls assumes that the democratic state in question is governed by the ‘rule of law’[footnoteRef:22] where justice is a regular occurrence and the state provides its citizens with similar public rules and treatment. Rawls says is that ‘our obligation to obey the law, which is a special case of the principle of fair play, cannot be overridden by an appeal to utility’[footnoteRef:23]. That is, I cannot disobey the law either on the basis that: (1) it does not create the benefits that I want for myself or that (2) I might personally benefit more from not complying. Now, that sounds more like a working theory in progress to me rather than a concoction of contra arguments for the sake of being original as I often feel is the case with Nozick’s argument.   [21:  Rawls, Legal Obligation and the Duty of Fair Play, in Rawls: Collected Papers, p.125]  [22:  Ibid, p.118]  [23:  Ibid, p.122] 

Going back to the above mentioned Rawlsian proposition, the former is perhaps best understood as an electoral vote. I cannot defy the established law just because my candidate didn’t win the presidency or the party I support fell out of favour due to low support by my fellow citizens. The overriding power of the constitution implies that majority of votes decides about what legislation will be implemented or who wins the elections and that is the rule of law. As for the latter, Rawls provides taxation as an example. Here, my refusal to pay taxes or trying to evade paying them would have a considerable personal benefit to myself but based on the fair play principle it would harm others within the scheme who obliged themselves to follow the rule of law. 
The way I see it, the supposedly small shortfall of monies accrued by my non-cooperation may not be immediately noticeable within the much greater State’s budget, but it will nonetheless create some hole. My not paying of 5000 pounds in tax might not be a big deal to me when compared to the total budget of my country counting in billions. Nonetheless, considering the current financial shortages within the NHS for instance, my tax avoidance may cost someone his health or even life, all while at the same time I reaped the benefits acquired through others’ tax contributions. Hence, while I was driving my new car that I bought for 5000 more than I could afford if I had paid my tax, someone who got unlucky died in the hospital corridor because of lack of money to train new doctors etc. 
Now, in my case this is just £5000. However, I am the mid-wage worker with relatively low income. How about the high-level bankers or, indeed, the whole corporations who currently have a status of persons? What would happen if Facebook or Google did not pay their taxes? Since majority of the country pay anyway, they might as well not worry about it. According to Nozick’s rule, they’re better off not paying and the State has no right to impose this type of political obligation on them. Now let us suppose that we can get away with some not paying taxes. What would be the deciding criteria for such practice? Do we allow the tallest or the most attractive people not pay their taxes, or the largest or smallest companies? Do we go for the most ethical ones to reward them and as such, what would be the criteria to decide who is the most ethical? This may sound silly, but it is in my opinion quite as valid as Nozick’s proposition. The bottom line is that there is no way to establish who gets what in a cooperative scheme unless all are subject to proportionally similar rules and all participate in equal measure. I might decide not to participate today. Tomorrow someone else might decide the same thing. In the end, if all or most opt out, there is no scheme and no benefit. 
Nozick’s argument deals with the issue of consent and the enforceability of obligation when it is not present. He implies that neither tacit consent nor passive acceptance of benefits give an individual or a group of individuals the right to enforce obligation on an unwilling person to do his fair-share and participate in a cooperative scheme. Extrapolating this notion to the inheritance of benefits transferred upon us by past generations, Nozick concludes that although we are partially ‘social products’[footnoteRef:24] of past endeavors, we do not have a corresponding ‘general floating debt which the current society can collect and use as it will’[footnoteRef:25]. Therefore, Nozick advises that the principle of fairness be adjusted to account for its failings, but how is it to be done? [24:  Nozick, Anarchy, State and Utopia, p.95]  [25:  Ibid] 

 Other than suggesting an adjustment to the fair play principle and advising on avoiding cooperative schemes Hart-Rawls style altogether, Nozick leaves us empty-handed. I would argue that both of his propositions are not good enough to count as a viable replacement of Rawlsian framework. In fact, Nozick himself predicts that the future fair play principle or its replacement version might be ‘so complex and involuted that one could not combine it with a special principle legitimizing enforcement within a state of nature of the obligations that have arisen under it’[footnoteRef:26]. He states that ‘it will be in the interests of any individual to refrain from otherwise unanimous agreements in the state of nature: for example, the agreement to set up a state[footnoteRef:27]’. He proposes that: ‘Anything an individual can gain by such a unanimous agreement he can gain through separate bilateral agreement’[footnoteRef:28]. What, then, is the resolution of Nozick’s issue with Rawls’ fairness principle? None, but a recipe to keep searching for one.  [26:  Ibid]  [27:  Ibid, p.90]  [28:  ibid] 

In all fairness, Rawls also admits failures in his own theory by stating that citizens have different approaches to social issues stemming from their different backgrounds and the level of information they base them upon. Hence, various situations have ‘different moral features’[footnoteRef:29] of unequal weighing on a personal level. As such, Rawls says that the constitution-based version of moral obligation comes with two anomalies. One is that we may be obliged to ‘obey an unjust law (…) though it is founded on justice’[footnoteRef:30]. The other is that ‘we may have an obligation to obey the law even though more good (…) may be gained by not doing so’[footnoteRef:31].  [29:  Rawls, Legal Obligation and the Duty of Fair Play, in Rawls: Collected Papers, p.122]  [30:  Ibid, p.125]  [31:  Rawls, Legal Obligation and the Duty of Fair Play, in Rawls: Collected Papers, p.122] 

The most pronounced in my opinion criticism of Nozick’s opposition to the fair play principle is the Rawlsian explicit statement that the obligation to do one’s equal share derives from the fact that ‘the existence of the benefit is the result of everyone’s effort, and prior to some understanding as to how it is to be shared (…) it belongs in fairness to no one’[footnoteRef:32]. Once again, we find here the notion that only cooperation creates benefits and the rules of such cooperation create the share. Whether it is through the cooperation of members of a larger society such as the State or through Nozick’s preferred ‘bilateral agreements’[footnoteRef:33], there are no benefits if there is no cooperation. Additionally, the preexisting framework decides about the share of benefits. Those who do not cooperate are not producing benefits for themselves. It is therefore to everyone’s advantage to participate to advance their personal circumstances.  [32:  Ibid]  [33:  Nozick, Nozick, Anarchy, State and Utopia, p.90] 

In summary, it is interesting to see two such different approaches to the same issue. My conclusion from the Nozick-Rawls debate is that however interesting Nozick’s points might be, Rawls managed to create a sound a working theory of fair sharing within a social cooperative. His theory is more practical and leads somewhere, whereas Nozick in many ways creates an argument just for the sake of it. There is no closure to his argument. I personally prefer philosophy to have practical application to human life. The most off-putting part of Nozick’s theory is however his focus on the individual to the extent where he lives in his own little bubble and disregards the society that he is part of, the society that in many ways ‘creates’ him. I get a very Western taste reading both theories, but Rawlsian approach just seems more human due to its communal character. 
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