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In Benwell and Gay’s 2011 article, it is inferred that the UK’s legislative, executive and judicial powers are all intertwined. It will be argued that even though this may be the case in some respects, the UK’s powers are becoming more separate and less intertwined while still having overlap within government. This essay will look at: how recent constitutional reform has affected the operation of the separation of powers theory (including the Constitutional Reforms Act 2005) and how changing the role of Lord Chancellor and creating a Supreme Court have shown a shift in dynamic toward a more rigid separation of powers within the UK.
What is the Separation of Powers theory and how does it affect the powers within the UK?
The Separation of Powers is a theory that organises how the power in a state is distributed. The power is split into three equal branches: the legislative power (Parliament), the executive power (Government) and the judicial power (High judges). In essence the theory should work where all three branches work in conjunction with one another. This is for the benefit of a stable state, whilst also holding people to account for the legality of their actions, rather than them being held to account by their own branch, or people within their group. Meaning each branch regulates one another so that one can not gain too much power, thus becoming unregulated and unmanageable. 
How recent reform has affected the separation of powers theory in the UK
Recent reform within the UK constitution has had a significant change in the way UK powers operate. Until 2005 the Lord Chancellor had a hand in the judicial side of the branches. He was able to appoint judges, he paid them and was even allowed to sit as a judge in the highest court, obviously this was an extreme breach of the Separation of Powers theory as the Lord Chancellor had a hand in all three of the branches. In the Constitutional Reforms Act [2005] this role as head of the judiciary was revoked and given to the Lord Chief Justice who now oversees the judiciary. The position of Lord Chancellor, a position that has been at the forefront of British democracy and law for almost a thousand years is now no more than a fragment of history, a constitutional quirk. Richard’s notes that Tony Blairs New Labour saw how this position was untenable for one position to have a hand in all these roles. The Constituanal Reforms Act [2005] was an admirable way in which to keep this important historical role while also ‘clipping its wings’. [Richards, J, 2020]. The Constitutional Reforms Act [2005] does also include sections like s.137 that prohibit judges who sit in the House of Lords from participating in the business of the House while holding judicial office [Masterman, R. 2010]. This was another sizeable step forward in creating a more rigid set of powers. Until the 2005 act was enacted the Home Secretary was able to determine how long a criminal who had been given a life sentence had to spend in prison before they were considered for release on licence. In both cases of McGonnell v United Kingdom [2000] and R (Anderson) v Secretary of State for the Home Department [2003] the European Court of Human Rights and the British judiciary both had criticisms of the executive's role of the sentencing of prisoners. Both parties argued that the executive performing a judicial function although may not be problematic at face value, may be problematic where the Home Secretary could be swayed on their decision by public opinion, taking a political, rather than a judicial decision as a result. The nationwide media frenzied case of V v United Kingdom [1999], in which the Home Secretary set the tariff for the young offenders highlighted this predicament. [Webley, L & Samuels, H 2015]. Webley and Samuels note how the then government formed the Constitutional Reform Act [2005] to enshrine in law the duty of the government to uphold the independence of the judiciary. [Webley, L & Samuels, H 2015]. 
The creation of the Supreme Court and what it meant
In s.23 of the 2005 bill, it sees the creation of the Supreme Court, a physical statement toward progress in the separation of powers. This was also a statement to show the power of the judiciary's independence. With the court now completely separate from the House of Lords, it benefits from appointing their own staff and having their own budget. This physical move away from Parliament shows they are now completely separated from the politics of the House of Lords. Lords who now hold a position within the Supreme Court are no longer permitted to sit within legislative chamber of the House of Lords, adding further separation between the two branches. The Supreme Court has the responsibility for ruling whether the government is acting ultra vires, via the use of judicial review. This check on governmental power is extremely important in stopping one of the branches taking too much power. If the Government does something that it lacks the legal right to do, then the Supreme Court can rule that this is the case.  The strength of this is limited somewhat by the reality of parliamentary sovereignty. If the Supreme Court rules against the Government, then Government could pass a new law that gives it the power it previously lacked. This happened in 2010, when the Supreme Court ruled that Gordon Brown’s Labour Government had acted beyond its powers in freezing the assets of potential terrorists in HM Treasury v Ahmed 2010. In response to this, Brown passed a new piece of legislation, the Terrorist Asset-Freezing Act, which gave him the ability to carry out his initial aims. However, it can be argued that even though a physical move toward the Separation of Powers Theory with the creation of the Supreme Court was a step toward more rigid set of branches. Benwell and Gay note in their article that this is not entirely the case. The judiciary is still reliant on the executive branch for funding through the Ministry of Justice, and Lord Phillips of Worth Maltravers even went on to point out, “Over 50 per cent of that workload now consists of public law cases [which...] involve challenges to the legality of executive action”. [Benwell, R. and Gay, O., 2011]. This shows that even though steps are being taken for the branches to seem more separate, they still aren't truly separate and rely on one another to run smoothly within day to day operations. 
There is another argument to be made, and that is if one of the branches does not have some power over one, or two of the other branches then would anything get done at all? This is seen quite often in US politics where all three of the branches are very separate from one another. Because the three branches are so separate and so equal, they have conflicts of interest and cancel one another out. As Parpworth points out, ‘’An absolute separation would in practice be counterproductive in that it would prevent the abuse of power by preventing the exercise of power. Government could not operate if this were the case.’’ [Parpworth, N., 2018]. Because the Separation of Powers isn’t carved into our constitution like it is in the US, it allows us to have overlaps. As you see in the executive and legislative branches. This allows the branches to take control of certain situations and act apon their interests, without them having too much power and disrupting the balance of all three branches.
In conclusion, there seems to be a growing shift towards a Separation of Powers Theory which has gathered ever growing pace since the 1997 New Labour government. As Benwell and Gay pointed out in their article, there are still undoubtedly areas where the three branches evidently still overlap, although whether they are ‘intertwined’ as stated in the article, rather than merely work in conjunction could be up for debate. Politics evolves over time, and as we move ever forward to a fairer, more regulated and democratic society, so must the way our Government and officials who run this country. Although there is no mention of the Separation of Powers being carved into our British constitution and of course there are evidently relationships between all three of the branches still, it is evident to see that in recent years the UK branches are changing and moulding into more rigid and distinct limbs whilst also keeping the age-old traditions of the United Kingdom intact. 
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Question 2
A)
In the United Kingdom, there are definitive laws in place that allow everyone the right to peacefully protest and express their views. This is guarded by the European Convention of Human Rights (in articles 10 and 11), and by the Human Rights Act 1986. The police do however have extensive common law power that allow the control of these protests within good grounds. The Police and Criminal Evidence Act 1984, gives the police powers to manage and control anyone who participates in an assembly that causes disruption or damage to themselves or another. It is undoubtably important to also protect the rights of those who do not wish to be involved in the protest, and who are going about their business.
In this scenario Menna has taken the appropriate measures in planning this procession. She has submitted to her local police station: the route they intend to take, the time they intend on starting and how many people will roughly be involved. Under section 11 of the Public Order Act 1986 this information must be submitted to the police to make sure the protest is not in breach of the act. It is worth noting that even if these steps are not taken, it does not render the protest unlawful. One of the worries in this scenario is the disruption to traffic, again, even if this were to be the case, it does not render the protest as unlawful. Many activities obstruct the roads day-to-day, this does not make them unlawful. [College of Policing, 2019]. Although it could be argued that if they are obstructing the highway and causing disruption, then the police could choose to attend and arrest for an offence under the Highways Act of 1980. The public are allowed to use the highway to 'pass and repass' and for purposes reasonably incidental to that. The question would be whether or not this protest falls within that lawful kind of activity. In a similar protest outside a fur shop in Harrogate, the court did decide that a protest was legitimate Hirst v Chief Constable of West Yorkshire 1986. This could likely mean that there will be no offence in this scenario.
A procession is not defined in the Public Order Act, but the welcomed definition is from the case Flockhart v Robinson [1950]. The Public Order Act does define an assembly as 2 or more persons gathered in a public place. Originally, the number of people required was 20 but the Anti-Social Behaviour Act 2003 changed this to 2.
The police can act if there is a breach of the peace or, if a breach of the peace seems imminent. This is covered by Section 12 of the Public Order Act. The difficulty is that it is hard to find a precise definition of what would be a 'breach of the peace' as the power is not set out in a statute. Various cases have tried to provide a definition. In Chief Constable for Devon and Cornwall [1982] a very broad definition was given which included obstructing a worker from doing his job. Due to the disturbance that will be caused at the closing down sale of the home interior shop, the police may have just cause to move the assembly of people on from the parking lot. Although it is worth noting that they must not impose unreasonable indirect restrictions on the congregation exercising their rights to peaceful assembly, e.g., imposing a condition on the location of a protest which effectively negates the purpose of the protest. [College of Policing, 2019]. It could be well argued that forcing the assembly to move from their destination of where the new prison is set to be built would in fact negate the purpose of the march. However, because the demonstration would be outside the local business, disruption would undoubtedly be caused. This can be seen in, Regina (Brehony) v Chief Constable of Manchester Police 2005. Because of disruption caused to the local business the assembly could be lawfully moved on.
In this scenario, the demonstration should go ahead. Although restriction may be put in place to protect the local business from disruption, and to protect the people going about their lawful business without disruption to their day.
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B)
PC Hemp’s actions are most likely not lawful. There are a few reasons for this that should be investigated. Pulling from the Public Order Act (1986) and the Police and Criminal Evidence Act (1984) (PACE) codes of practice, which provide the core framework of police powers and safeguards around stop and search, arrest, detention, investigation, identification and interviewing detainees.
Firstly, PC Hemp fails to read Tim his Miranda Rights. Under section 3 of the Police and Criminal Evidence Act, a person has the right to know why they are being detained and have their rights read to them. The reading of the Miranda Rights is not entirely necessary at the first detention when Tim is taken from the protest. But Tim does need to be made aware of them at the first convenient time, which he is not. This in turn allows Tim to say what he wants without fear of it being used in court. PC Hemp does not give a valid reason for arrest and in turn trades abusive language with Tim. However, once Tim is back at Mold police station it is imperative that Tim then knows why he has been detained and have his rights read to him. From reading the scenario, this does not seem to be the case. 
The question of; would the case be dropped because Tims rights weren’t read? It is likely so. This is because without the rights being read from when Tim was first confronted by PC Hemp, everything said during – and until they were read, cannot be used as evidence. Tim would need to be aware of his rights at the first convenient time. Obviously, this is all hypothetical so cannot be analysed too much. 
PC Hemp is correct in saying that Tims abusive language does infringe on the Public Order Act. Section 4A states:
A person is guilty of an offence if, with intent to cause a person harassment, alarm or distress, he—
(a) Uses threatening, abusive or insulting words or behaviour, or disorderly behaviour.
The significance of Code of Practice G and the meaning of ‘reasonable suspicion’. ‘Reasonable Suspicion’ means an objectively sensible suspicion that is based on specific facts or circumstances and that rationalizes stopping and sometimes searching a person believed to be involved in unlawful doings at the time. PC Hemp certainly had the right to stop Tim and arrest him. Tim was abusive, and under s.23 of the Police and Criminal Evidence Act the arrest is lawful in that sense.
It is a condition of legal arrest that the party arrested should know on what charge or on suspicion of what crime he is arrested: and, therefore, just as a private person arresting on suspicion must inform the party with the cause of his arrest, so must a policeman arresting without warrant on suspicion state at the time, on what charge the arrest is being made or at least inform him of the facts which are said to constitute a crime on his part. Even if circumstances exist which may excuse this, it is still his duty to give the information at the first reasonable opportunity after the arrest. The requirement of the situation which justifies or demands arrest without a warrant cannot justify or demand either a refusal to state the reason of arrest or misstatement of the reason. [LawTeacher. November 2013].
In conclusion, it could be well argued that the arrest on Tim could and should be dropped. PC Hemp although well in his right to arrest Tim for what was under section s.23 of the Police and Criminal Act for harassment, did not explain the reason for his arrest at the first given opportunity. Not only that, but it wasn’t explained to Tim once he got back to Mold police station either. Because of this the evidence for an arrest would be servilely lacking and thus should be dropped on those grounds.
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