In criminal law, mens rea pertains to the defendant’s mental state of mind, whether there was an intention while committing a crime. Translated from Latin, mens rea means guilty mind. Playing a pivotal part in determining the criminal liability, mens rea helps determine whether the accused had the necessary guilty mind to be held responsible for the offence that has been made. (Finch and Fafinski, 2018.)

Unlike finding physical evidence such as DNA, fingerprints and fibres, in court cases it is difficult to prove what was in someone’s mind and it is a challenge to convict the person. 
To be found guilty of a criminal offence, it must be shown that the person had the required mens rea at the time of carrying out the criminal act. (Neu, 2012)

When looking at offences the two methods of assessing mens rea are objective or subjective. 

With the objective method, the mens rea requirement used is to look at an external standard of reasonableness. An example being negligence, focus on what a reasonable person in the defendant’s position would have done and if the defendant reached that standard.
The subjective method to indicate the mens rea requirement is looking internally to the mind, an example criminal damage. To satisfy mens rea the prosecution must prove the defendant foresaw the risk of causing damage. (Reed and Bohlander, 2018.)

The main forms of mens rea are, intention, recklessness and negligence.
This essay aims to evaluate the challenges associated with the concept of mens rea and the confirmation of criminal liability within the law.




In the case of ('Fagan V Metropolitan Police Commissioner', 1969) The defendant accidentally stopped his car on a policeman’s foot. When the officer made it known to the defendant that his car was stopped on top of his foot and to move the vehicle, the defendant then refused to move.

The defendant was unaware when his car had first made contact with the officer’s foot but by then refusing to move his vehicle the mens rea arises and coincides with the actus rea making the defendant then liable for his actions.
Other cases are not so straightforward to be able to always prove the defendant’s mens rea at the time of when the crime is committed which like stated makes it a challenge in courts for the judge to be able to properly convict the person.

One of the most culpable forms of mens rea is intention. This is because it is more blameworthy to cause harm deliberately. Intention is used in more serious offences, an example being murder. This requires the intention to kill or cause serious grievous bodily harm to another. When the intention of the person is to solely kill or cause serious harm to another, the term becomes direct intention. (Finch and Fafinski, 2018)

When looking at the case of ('R v Moloney', 1985) the defendant and his stepfather who had a good relationship were engaging in a drunken competition to see who could load a shotgun faster. The defendant won and then was challenged by the stepfather to fire the gun. This resulted in the gun being fired and the stepfather being killed instantly. The defendant was charged with murder. 

During the defendants appeal the judgement was that the defendant had not intended to kill his stepfather but the knowledge of foresight of the potential consequences of such an action were to be considered as evidence of criminal intent. Knowing how an action will naturally turn out is proof that the intent was there. 

On the other hand, looking at this case, it could be argued that being drunk and handling loaded weapons is an act of foolishness and recklessness although knowing that there is a possibility for someone to be hurt is the grounds for mens rea even though the defendants’ intention to kill his stepfather was not. There could be further arguments that while not everyone experiences the same impaired judgement it could be worth defending that alcohol does affect the brain and impair judgement.

Oblique intention is much broader than direct intention and it includes the foreseeable and inescapable consequences of achieving a desired result, even if the consequence itself is not desired.

When looking at the case of ('Hyam v DPP', 1975) the defendant aimed to frighten Mrs. Booth. Without warning she poured petrol through the letterbox of Mrs. Booth’s house, igniting it with a newspaper which resulted in the death of two of her children. Claiming that she had not meant to kill anyone but wanted to just frighten Mrs. Booth. The defendant had foreseen death or grievous bodily harm as a high probable result of her actions. (Ignachkov, 2023)
In the case of ('R v Nedrick', 1986) The defendant held a grudge against a woman. In the middle of the night the defendant drove to her house and then poured petrol through her letterbox, igniting it. He then left the scene and drove home. As a result of the fire the woman’s child died and Nedrick was charged with murder. The trial judge directed the jury that if the defendant knew it was highly probable that the act would result in serious bodily harm to someone, even if he did not desire that result, he would be guilty of murder.
An appeal was allowed, using the precedent case of ('R v Moloney', 1985) the court held that the jury should be directed that they are not entitled to infer intention unless that they are satisfied that they felt sure that the death was a certainty of the defendant’s actions, and that the defendant knew this. (House of Lords, 2019)

There is an appropriate test for oblique intention which was formulated in the ('R v Nedrick', 1986) case. A jury may find that the defendant intended an outcome, if it was a virtually certain consequence of his/her actions. In this case even if it was not the intention of murder the actions of the defendant in this case showed that the possible results were always going to be either serious harm to another or criminal damage by destroying the property with igniting the petrol.

Negligence in mens rea refers to the failure to exercise reasonable care, resulting in harm or possible injury to another. To establish negligence the prosecution must prove that the defendant breached a duty of care and that this has caused harm to the victim. An example of negligence could be a driver was distracted while behind the wheel and caused harm to another, while they did not intent to injure or kill another their actions breached the duty of care. (Baker, 1987)

Recklessness is the less culpable form of mens rea. The prosecution may establish that the mens rea in offences based on unjustified risk-taking leading to unlawful harm or damage.
In the following cases there is both risk-taking due to the actions of the defendants which led to unlawful harm and damage, establishing recklessness.

('R v Caldwell',1982) was a case which involved self-induced intoxication. The defendant who had a grievance against the owner of the hotel where he was employed got very drunk and set fire to the hotel, where there were guests staying.  While he pleaded guilty to one count, he contested another on the basis that because he was so drunk the thought of other people in the hotel had not crossed his mind. In this case the objective recklessness test required the prosecution to prove the risk would have been obvious to a reasonable person and that the prosecution were not required to prove the defendant themselves foresaw the risk.

In another case ('R v Cunningham',1957) The defendant removed a gas meter to be able to steal the money inside. The meter itself was connected to a neighbouring house. At the time of the meter removal the gas leaked into the property which led to the occupant being poisoned by the gas. The subjective recklessness test required the prosecution to prove that the defendant had foreseen the risk themselves.



In conclusion mens rea presents many challenges confirming the criminal liability within the law. In some cases, it is possible that individuals can be held responsible for actions they may not have intended or foresaw leading to possible injustices. 

As stated, it is always challenging to prove what was in someone’s mind at the time of the crime and in some cases a prosecutor must prove that the defendant had the mens rea when committing an offence whether that be of recklessness or the intention. Other challenges faced are whether it can be proved the defendant had the capacity of mens rea to be culpable of an offence. (College of policing, 2016.)  Further investigation would commence if the defendant has learning difficulties, mental health issues. (Crown Prosecution Service, 2019)

On the other hand, the challenges with mens rea is that by trying to establish mens rea often relies on witness testimonies and circumstantial evidence surrounding the criminal act. Addressing the challenges requires ongoing efforts to reform the legal standards set and promote consistency in the case proceedings.
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