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Occupiers’ liability, negligence and duty of care are topics of concern which are presented throughout this scenario. This scenario presents two incidents, both involving children, which occurred in the premises of Bannister Primary school. The first incident involves a 7-year-old pupil, Bohdi, who was burnt and blistered by hot gravy that was served to him in the school canteen. The second matter happened when a 6-year-old, Elijah, visited Bannister primary school for an open day event. Whilst he was distracted by nature, he strays away to look in the water of a pond however he fell in and injured his head, and his new jumper gets damaged subsequently. An ambulance gets called where Elijah is told that he has a concussion because of the fall and Jade (the parent) suggests that she is going to pursue legal actions. This essay will explore whether a duty of care was owed to the children and if it was breached, if Bannister primary school is at fault for the injuries and what remedies the children could receive if the school is liable.

According to Thompsons Solicitors (2023), a duty of care means that there is a “legal obligation to protect others from harm.” One example of where a duty of care is owed is members of the public sector to their customers. In the case of ‘Donoghue v Stevenson’ (1932) A woman became ill after drinking ginger beer that contained a decomposed snail. The House of Lords decided that the manufacturer owed a duty of care to the consumer. This established the modern law of negligence. Other examples include, parents have a duty of care to their child/children, employers have a duty of care to their employees and in relation to the case at Bannister primary school, teachers have a duty of care to their students.  Some of the obligations that teachers implement include safety, personal development, wellbeing as well as supervision and protection (Bishop, 2024). In the case of ‘Caparo Industries v Dickman’ (1990), it demonstrates how a duty of care was breached. The facts of this case show how Caparo Industries plc owned shares in Fidelity plc and then chose to purchase more after relying on Fidelity’s audited accounts, prepared by Dickman. They argued that the auditors owed a duty of care to shareholders and potential investors. At court, the judge said that no duty of care was owed to either involved. Later confirmed by The Court of Appeal, it was claimed that a duty was owed to shareholders, but it wasn't owed to investors. This case established the Caparo test which asks three factors in considering whether a duty of care exists; a foreseeability of damage must exist, a relationship proximity between the parties and it would be fair, just and reasonable to impose a duty. The more foreseeable something is, the more likely they are to be liable. An example of where this has been tested is in the case of ‘Bolton v Stone’ (1951), an individual was hit by a cricket ball, hit from a nearby ground. Although it was possible to foresee this, it was extremely rare, and the risk was too remote. The court held the cricket club not liable for negligence. A case which demonstrates the Caparo test is ‘Perry v Harris’ (2008) a foreseeable harm occurred however part of the test decided the overall outcome. The case concerns a child being injured due to a collision with another child on a bouncy castle at the Perrys party. However, the judge deemed that it would not be fair, just and reasonable for a constant supervision of the children. 

In Bohdi’s scenario, a duty of care was owed and breached. This can be concluded by applying the Caparo test. Firstly, there was a foreseeability of damage. In this case the dinner lady should have foreseen the risk that the boiling gravy could burn Bohdi. Secondly, the relationship proximity between the parties would be close as the dinner lady works in the school to serve meals to children, therefore she owes the child a duty of care. Lastly, it would be fair, just and reasonable to impose a duty because she was serving hot food to Bodhi with the expectation of safety. 

Furthermore, causation is a factor which nededs to be considered. There needs to be proof of a causal link between the breach and the result of the incident. To determine factual causation, the ‘but for’ test is used. According to Cornell Law School (2019), “The test asks, "but for the existence of X, would Y have occurred?” In this instance, would Bodhi have been burnt but for the dinner lady spilling boiling gravy? As the answer is no, factual causation has therefore been established. Therefore, Bannister Primary school is the factual causation of Bohdis injuries. 
As factual causation has been confirmed, legal causation now must be established. A case which concerns legal causation is ‘Overseas Tankship (UK) Ltd v Morts Dock and Engineering Co Ltd, The Wagon Mound’ (1961), however the actions were considered too remote. The Wagon Mound was the defendants ship and oil from it began to leak into Sydney Harbour which caused a large fire and damage. As the outcome was not foreseeable, the damage was classed as too remote. The think skull test is used to find legal causation and its main principle is to take your victim how you find them (Cornell Law School, 2022). In the case of ‘Lagden v O’Connor’ (2004), an employee at Leech Brain and Co was burned on the lip by molten metal. The burn triggered pre-existing cancer, leading to his death. Following this, his widow sued the employer for negligence, stating the burn caused the cancer. The think skull rule was applied, and the court had considered that a tortfeasor had to take their victim as they found them. The defendants were found liable due to their negligence (Oxbridgenotes, 2024). As the risk of spilling hot gravy onto the child was foreseeable, Bannister Primary school was also the legal causation of Bohdis injury. There was no break in the chain of causation. Additionally, Bohdis injuries are not too remote as the injuries are what would be expected from spilling boiling hot gravy on to a 7-year-old. 
As Bannister Primary School are evidently liable for Bohdis burns, there are no options that they could use for a defence that would succeed. To avoid a similar accident from reocurring, they should give extended support and training to staff handling hot food to children.
However, as there was a breach of duty of care, there are remedies which Bohdi could receive. A remedy that could be used is general damages. For instance, general damages can be claimed when the individual expereinces pain and suffering. In Bohdis case this would be the pain and suffering caused from the burn or even the trauma of his experience. The case of ’Lim Poh Choo v Camden & Islington Health Authority’ (1980) is important as it demonstrates negligence and physical injury where general damages were claimed. Dr. Lim suffered major injuries during medical treatment, leaving her unable to continue her work as a psychiatrist as she required private care. The case considered how to assess her loss of earnings and living expenses for compensation. Bohdi may also be entitled to claim special damages. Special damages are damages in which a cost can be calculated to be reimbursed to the claimant. In relation to Bohdi, this would include medical expenses. Anything that has been paid for that was medically necessary such as burn cream or wound care would be reimbursed. Other factors such as property damage where his clothing may have been damaged from the boiling gravy would be replaced. Additionally, travel expenses to and from hospital can be measured and then compensated. Considering Bohdis parents, they may be able to claim for special damages due to loss of earnings for time they may have taken off work to care for Bohdi as well as take him to the hospital.
In the case of Elijah, he was owed a duty of care by Bannister Primary School. As Bannister primary school are occupiers, they owe a duty of care to lawful visitors such as Elijah, however this was breached under the Occupiers Liability Act 1957. S.2(2) of the Occupiers Liability Act 1957 states “The common duty of care is a duty to take such care as in all the circumstances of the case is reasonable to see that the visitor will be reasonably safe in using the premises for the purposes for which he is invited or permitted by the occupier to be there.” S.2(3)(A) further states how the occupier must expect and prepare for children to be less careful than adults. Therefore, the school had breached a duty of care as they should have taken extra precautions and safety measures knowing it was an open day that many children would attend so therefore a higher level of supervision was required. A case which displays how it should be expected for children to be less careful than adults is ‘Glasgow corporation v Taylor’ (1922). In a park was a bush containing poisonous berries. Taylor, a 7-year-old ate a berry as they were accessible to children in the park and he later died. It was decided that the berries were an ‘allurement’ to children in the park and therefore the child’s family sued Glasgow Corporation for negligence, claiming the council failed to protect visitors from the danger.

The but for test can be applied to establish factual causation in this example. But for the school's pond was finished and fenced off correctly, would have Elijah been injured? As the answer is no, this signals that Bannister primary school was the factual causation for Elijahs injuries. Next, legal causation must be proven. It was reasonably foreseeable that a child could be injured due to the cause of falling into the unfinished and unfenced pond, therefore the injury is not too remote. As both factual and legal causation have been fulfilled, Bannister primary school appear to be liable for the Elijahs concussion as well as the damage caused to his property. 
[bookmark: _Int_bqojwkwy]This being said, there are defences that Bannister primary school could use. Although Occupiers liability has been breached, it could be argued that parent liability also has meaning that they could use the defence of contributory negligence. Parents or guardians have the initial responsibility to supervise and protect their children from harm, specifically in hazardous areas such as the unfinished pond (Oxford Reference, 2025). As absence of supervision is apparent in this scenario from Jade, she is partly to blame for the injuries caused to Elijah. Accordingly, Bannister primary school could use the defence of contributory negligence to reduce damages. A case that illustrates contributory negligence is ‘Froom v Butcher’ (1976) where the defendant’s careless driving caused a collision with the claimant’s car, and the claimant suffered more serious injuries because he hadn’t been wearing a seat belt. The court decided that as the individual was not wearing a seatbelt, they contributed to their accident. The school may also argue that there was an exclusion notice on the side of the pond that read “Keep away". Exclusion notices are used by occupiers in the aim to excuse liability. However, in the Unfair contract terms act 1977, S.2 (1) states that liability for death or personal injury cannot be excluded which were caused by negligence and under S.2(2) only lability for property damage can be excluded if the term is reasonable.
Remedies that Elijah could receive include general damages and special damages. He could claim compensation for the pain and suffering caused by his concussion and special damages such as reimbursement for medical expenses and travel. He could also claim special damages due to the property damage of his brand-new jumper. His mother Jade may also consider claiming for the traumatic experience and may want to receive compensation for the time taken off work to look after Elijah.
To conclude, both Bohdi and Elijah’s cases with Bannister Primary school, it is evident through tests that they are liable for the children's injuries. In both situations, precautions should have been taken to reduce the risks of injuries. Because of this, injuries such as burns and a concussion occurred which established causation. Bannister primary school are presumably going to be found liable in negligence due to their breach of duty of care. Both children are likely to receive remedies such as general and special damages to reimburse them for their losses and injuries.
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