


European Law – Assignment 2: Direct effect, indirect effect and member state liability
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The main aim of this discussion is to examine key principles in EU law and to evaluate their effectiveness in providing rights to natural and legal persons in the EU, the key principles discussed will be direct effect, indirect effect and member state liability. In order to evaluate the extent to which these principles provide protection, the use of case law in this area will be important along with the relevant legislation. TFEU will be significant in this discussion, specifically Art 288, Art 258 and Art 4.3 TFEU, looking at the impact that the legislation has had collectively and individually.
The judgement in Van Gend en Loos [1963] led to the development of the principle of direct effect, in this case the court determined that European Law doesn’t only hold member states responsible for obligations, but also encompasses the rights of individuals in the EU and people’s entitlement to these rights, it also allows individuals to invoke European provisions in the courts of that country or before a European court. As far as the development of direct effect and the improvements it has brought forward, Robin-Oliver (2014) says “the existence of a particular category of (‘direct effect’) EU norms, which implies a process of selection among EU law provisions, is no longer as problematic as the method of comparison and combination of norms in judicial reasoning that has become a vehicle for the penetration of EU law in courts.” Expanding on that observation, with direct effect having a significant impact on judicial process and the ability individuals have to invoke provisions, it has arguably allowed for more encouragement of holding national governments accountable for actions and promotes the idea of upholding the rights of individuals in EU member states. The importance of direct effect being implemented has received report for the reasons already stated, Vukadinović (2011) says “it is believed that direct effect is an essential characteristic of community order”, this statement is a testimony to the effectiveness of direct effect in the relation it has to community law and the EU maintaining order.
The case of Van Duyn v Home Office [1974] was a case that had a main focus of free movement of workers in the EU, according to the European Commission (2021), vertical direct effect can be defined as “consequence in relations between individuals and the country. This means that individuals can invoke a European provision in relation to the country. Horizontal direct effect is consequential in relations between individuals.” vertical direct effect was invoked in the case of Van Duyn v Home Office due to the individual (Van Duyn) invoking it. 
Alternatively, national authorities can choose how a principle like direct effect is applied due to Article 288 TFEU outlining this, citing European Observatory of Working Life (2011), para 1, “Article 288 TFEU provides: ‘A directive shall be binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods.’” This can be seen in Pfeiffer etc v Deutsches Rotes Kreuz, Kreisverband Waldshut [2004].
Indirect effect is another key principle in EU law, indirect effect differs from direct effect as it focuses on making sure that national authorities of member states apply directives in an adequate way, quoting European Observatory of Working Life (2017), para 19, “The doctrine of indirect effect requires national courts, as organs of the Member State responsible for the fulfilment of EU obligations, to interpret domestic law consistently with directives. This doctrine achieves indirectly, through the technique of judicial interpretation of domestic law, the result obtainable through the doctrine of direct effect of directives.” Adding onto this definition of indirect effect, this principle of EU law was developed significantly in the case of Von Colson [1984] where the judgement was that Article 4(3) TFEU meant that national courts must interprut laws in line with EU directives in order to maintain unity between member states and the bodies of European Union.
Member state liability holds member states responsible for any violations of rights or laws in the EU, individuals can seek damages under EU law for loss suffered as a result of the state, this can be seen in Francovich v Italy [1991] and Brasserie du Pécheur/Facortame III [1996]. Brasserie du Pécheur was combined with the Facortame Ltd case, this was especially important due to the case establishing the conditions needed in order for there to have been state liability and provided a test for serious breach of rights. Additionally, regarding the judgement in Pécheur/Facortame III [1996], Tridimas (2009) states “The court established that member state liability in damages is a universal principle.” This was a significant breakthrough made by the ECJ on member state liability as the court summed up the benefit by stating it would aid “any case in which a member state breaches community law, whatever be the organ of the state whose act or omission was responsible for the breach.” Returning to an earlier point on member state liability, the judgement in this case further places more accountability on member states to fall in line and act accordingly when trying to maintain order. Art. 258 TFEU is used when a member state breaches their obligations.  
To conclude everything that has been discussed, the principles of direct effect, indirect effect and member state liability have been effective in how they are implemented because there is a road map that can be pointed to in the case law where you can see that the principles have been established and developed. In Pécheur/Facortame III, member state liability was shown to be applied for damages. In terms of direct effect, the case of Van Gend En Loos led to the development of the principle that is direct effect. The principle of indirect effect came about after the Von Colson case where Art. 4(3) TFEU played a part in the judgement of the case and establishing that national courts should be aligned with the EU bodies when it came to interpreting laws. 
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