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Employment Law Advice for Big Buses

Section A 
1. Advice regarding responding to Mr Gethin Rees’s claim

Dear Mr Thomas thank you for your request for advice surrounding Mr Rees’s claim. 
Timescale and Process

It is of the utmost importance that the claim is dealt with promptly. As you are aware Mr Rees has submitted an ET1 to the tribunal service, as a result, Big Busses has received, via post, the ET2 letter. 
It is important to note that Big Buses must respond to the tribunal ET2 letter, and this must be received by the tribunal office within 28 days of the date that the letter was sent. This is strictly applied. If the timescale is missed or ignored the tribunal may decide against the employer without a hearing (Citizens Advice, 2021b).  
Big Buses response must be submitted via an ET3 form, which must arrive at the tribunal office within the given timeframe. You may respond via the paper form or electronically via - 
https://www.gov.uk/being-taken-to-employment-tribunal-by-employee 
You may also submit your response electronically via the same web address to the tribunal office dealing with the case. Sending via email ensures an automatic response and an email chain of evidence (GOV.UK, 2018).
It is a legal requirement to provide at least a minimum of 
· The identity of the employer – Big Buses name and address
· Details of weather defending all or part of the claim. 
It is also advised that the following is submitted  
· Confirmation of the figures submitted in the ET1 by the claimant agree and are correct, or the corrected information. This may include salary figure for loss of earnings etc
· Confirmation of dates submitted in the ET1 by the claimant agree and are correct, for example, date of dismissal and start date of employment. 
· If intending to defend and details of any representative on behalf of the business. 
The evidence of the defence must have no inconsistencies from the ET3. In this case then the employer, Big Buses must engage with the ET1 claim and set out what that defence will be. Attention to detail is essential ensuring that all statements are factually correct and supported by evidence (Munro, 2015).
Grounds of Claims
Below you will find an outline of the potential claims that Mr Rees may bring as identified from the information supplied.

Unfair Dismissal (ordinary)

Eligibility - For an employee to be eligible to claim Unfair Dismissal they must -   
· be an employee who works (or worked) under and a contract of employment.
· have 2 years continuous service. 

As Mr Rees has 5+ years service with Big Buses he, therefore, satisfies the eligibility criteria and has a statutory right not to be unfairly dismissed. A case for unfair dismissal could be bought (COLLINS, 2018). 
Key grounds for the claim – From the evidence provided to me, Mr Rees has the potential to claim unfair dismissal. The basis for the claim would be due to the apparent absence of a full, fair and reasonable process being followed in the lead up to his dismissal decision at set out in the Employment Rights Act (ERA) Section 98 (Legislation Gov, 1996c; Brodtkorb, 2010; CIPD, 2020a). 
The ET1 and the supplementary letters provided highlight that a fair process was not followed while investigating the incident involving Mr Rees. 
Big Buses will have been expected to follow their own Disciplinary and Grievance procedure with regards to investigating the incident involving Mr Rees. As a minimum, there is an expectation that a workplace will follow the ACAS Code of Practice on Disciplinary and Grievance procedure (ACAS, 2015).  
The code sets out a step by step process to be followed. Procedural faults relating to this claim are – 
· Fair process set out in writing – this was not conducted properly.
· Employers should act consistently – it appears that Robert Twist does not appear to have been subject to disciplinary. However, this only applies if you have a genuine belief based on reasonable grounds that he was equal in blame. Evidence is based on 1 person’s witness statement. 
· Employers should provide employees with the opportunity to make a response to the investigation report before a decision is made – Mr Rees does not seem to have been provided with the information to enable him to make a response.  
The case of British Home Stores v Burchell 1978 set out the law in regards to this claim. It states that to establish the fairly dismissal of an employee on the grounds of misconduct, the burden of proof lies with the employer (Medhurst, 2018).  There are 3 elements to the BHS Test -
1. to establish the facts of the genuine belief  
2. based on reasonable grounds to sustain the belief
3. following a reasonable investigation that the employee had committed the act that the misconduct complained of
Procedurally inadequacies – 
When conducting an investigation the process should be planned. 
In Mr Rees’s investigation, the process appears to be procedurally floored in the following area’s 
· Notice of hearing not given
· Failure to provide a copy of the investigation report and supporting evidence to Mr Rees in advance. 
· Therefore, no provision or opportunity for Mr Rees to comment on the investigation against him. 
Mr Steve Smith seems to have reacted immediately to the situation taking witness statements. However, as he was a witness to the incident an independent person should have gathered the witness statements. The investigation was also conducted Mr Rees was on holiday. 
For Mr Rees to defend himself the appropriate process should have been to present all of the evidence. In cases such as this, a claim may be bought to the tribunal even if the dismissal reason was valid. It will be hard to argue that a fully reasonable investigation was conducted. 
Section 92 of the ERA also provides that an employee who meets the eligibility criteria set out above who has been dismissed has the right to be supplied with a written statement of the reasons for dismissal (Lewis & Sargent, 2020).
Defence 
Big Buses defence would be that the dismissal was fair on the grounds of gross misconduct. Ideally, your organisation will have a list of reasons states in the company handbook that identify reasons for gross misconduct.  
Mr Rees seems to have assaulted Mr Twist as witnessed by Mr Smith. An assault on a fellow worker would certainly be viewed as gross misconduct. Mr Rees maintains that he was provoked but there is no independent witness evidence to corroborate this. Point 8 of the ET1 Mr Rees provided no satisfactory explanation for his assault on Mr Twist. There would be potential to argue that of course, Mr Rees would state he was provoked but this would struggle to stand up without evidence to support.

Automatic Unfair Dismissal

Mr Rees may bring a claim under Section 103A of the ERA. The legislation provides for a protected disclosure. It states that a dismissal shall be considered unfair if the principal reason for, or part of the reason for that dismissal was due to the employee making a protected disclosure (Legislation Gov, 1996b).

Point 2 & 3 of the ET1 states that Mr Rees had complaints on several occasions that Big Buses, and directly to Mr Smith that workplace Health & Safety is not being enforced. This claim is with regards to COVID protection and enforcing “Hands, Face, Space”. The complaints could be viewed as whistleblowing as the concern is in the public interest. Mr Rees could argue that the true reason for his dismissal was due to whistleblowing.  

Eligibility - For an employee to be eligible to claim Automatic Unfair Dismissal under whistleblowing there is no requirement for 2 years service. 

Defence 
Big Buses defence to the potential claim would be that the organisation is doing all that it can, insisting that employees wear facemask and issuing communication of the rules supporting this. Signs stating “Hands, Face, Space” are displayed, doing everything possible to ensure people wear facemasks.
It is possible that it is only Mr Rees word that he made the protected disclosure and even if this is the case it is not the reason for his dismissal.
It could also prove difficult for Mr Rees to argue as he was not wearing his facemask during the incident. Mr Rees would need to prove that a causal link is present for there to be a protected disclosure resulting in automatic unfair dismissal.
Automatic Unfair Dismissal on the grounds H&S 

Again relating to points 2 & 3 of the ET1, Mr Rees may bring a claim under ERA 1996 Section 100E subsection 1 paragraph c which relates to being employed where there is no provision for a safety committee or representative or where an employee brings a safety concern to the employer’s attention circumstances which are believed to be potentially harmful to health and safety (Legislation Gov, 1996a).
Are Big Buses working environment COVID safe if employees are not using their masks? Again, Mr Rees may argue that his concerns were not dealt with properly and raising the Health & Safety concerns were the reason for his dismissal. However, if the courts rule that Mr Rees did raise the concerns but Big Buses did not share Mr Rees’s belief in the danger then they could award for unfair dismissal on the groups for Health and Safety. 
Case law supporting this is found in Oudahar v Esporta Group Ltd [2011] IRLR 730 EAT where the ruling stated that the dismissal may be automatically unfair for reasons of Health & Safety even if the employer did not share the concerns of the employee. In this case, the employee was dismissed for failure to perform a task he felt dangerous. 
Defence 
Again the only evidence here is Mr Rees’s word that he did bring his concerns to Mr Smith’s attention. This was not the reason for Big Buses decision to dismiss. The above case law is based on a case where the employer did not share the belief of danger. It can be reasonably argued that this is not the case at Big Buses as communication and signage supports the wearing of facemasks. Again Mr Rees was not wearing a face mask at the time of the incident. As with the previous potential automatic dismissal claim, there is no causal link. Mr Rees was dismissed due to an alleged attack on Mr Twist. It must be an employer’s reason for dismissal to claim under Automatic Dismissal (Xperth, 2021).

Wrongful dismissal

This potential claim may be bought from rights that arise from the contract of employment resulting in a breach of contract (CIPD, 2020b). Mr Rees may argue the legal point is that correct notice has not be served as he was dismissed without notice.

Under normal cases of dismissal, an employee is entitled to their contractual notice or at the very least their legal minimum statutory notice, whichever is the greater sum. The calculation for notice pay is 1 weeks’ notice for every complete year of service up to 12 years (GOV.UK, 2021b; ACAS, 2021a). Therefore in the circumstance of normal dismissal, Mr Rees would be entitled to 6 weeks notice and pay as he has worked for Big Busses from March 2014 up until the 12th November 2020. However, I have no sight of his contract of employment, this may state a greater figure. 
Contractually organisations must also pay any accrued annual leave, any bonus expected and any employer pension contribution. 
In this case, this is a claim for wrongful dismissal unless gross misconduct is upheld. Money is due to Mr Rees on the basis that he was not given his notice.
Defence 
The defence for this claim is that Mr Rees actions accurately resulted in a gross misconduct dismissal and therefore he is not entitled to contractual or statutory notice. We have evidence that Mr Rees pushed a colleague over in an H&S environment potentially causing serious damage to equipment. The assault on a fellow employee is legitimate if not provoked and therefore breached the contract of employment which allows Big Buses to terminate Mr Rees contract of employment without paying notice. 

Associative discrimination 

It is worth pointing out one other potential claim, associative discrimination although a weak claim. Mr Rees identifies that his mother is at serious risk of contacting COVID and is shielding. Associative discrimination claims can be bought if an employee is treated unfairly as a result of another person such as a spouse, child or parents protected characteristic. The Equality Act 2010 sets out 9 protected characteristics (Citizens Advice, 2021d).
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Figure 1 - 9 Protected Characteristics
Associative discrimination could only be bought if Mr Rees’s mother suffers from a disability and would require Mr Rees to be subject to being less favourable treatment because of the associated person’s disability. The link for this claim between him being dismissed and his mum would be hard to bring.  
The case law to support such claims comes from Coleman v Attridge Law 2008 – a Mother wanted to reduce working hours to take care of her son. The organisation denied her request to reduce working hours. This caused a detrimental impact on her son because of his caring requirements. Ms Coleman claimed unfair dismissal as a result of associative discrimination (Disability Rights UK, 2021).
To summarise the weakness of the claim from Big Buses perspective are procedurally Big Busses and Steve Smith, as a representative has not done a good job. The reputation of the company is at risk if the claim proceeds as tribunal decisions are published online. Mr Rees appears to have a clean disciplinary record other than 1 verbal warning over 2 years ago for lateness. Mr Rees has the potential to bring tandem claims for both unfair dismissal and wrongful dismissal (Knowles, 2017).
To summarise strengths of the claim is that Mr Rees does not deny assaulting Mr Twist and therefore dismissal for gross misconduct would be valid.   
2 – Remedies 

Reinstatement
Possible remedies if Mr Rees wins are reinstatement back to the old job. Mr Rees has stated that this is his wish and there will have been an option to tick a box on the form submitted to the tribunal. This is rarely awarded. The courts will make a decision based on whether or not the working relationship had irretrievably broken down (factors a tribunal will take into account). 
 A court will also consider if Big Buses have already replaced Mr Rees’s role and if whether Mr Rees has already found a new job. 

Reengagement

Reengagement would place Mr Rees back at Big Buses but in a different role. Again this is rare and the courts will determine whether or not the working relationship had irretrievably broken down before enforcing this.

Compensation

Section 123 of the Employment Right Act provides the legislation for compensation awards (Legislation Gov, 1996d). 

1. Basic award for unfair dismissal. The Calculation is defined by an employee’s complete years service x their age 
· Under 22 years of age and below = 0.5 weeks pay per complete year of service 
· 22 years to 40 = 1 weeks pay per complete year of service
· 41 years plus = 1.5 weeks pay per complete years of service
Then this figure is times weekly earnings. Therefore in Mr Rees’s case as he is 30 years old the basic award is 1 (figure due to age) x 6 (years of service) x (£26,000/52=£500) up to the current maximum (set @ £538 if dismissed up to April 2021) = £3,000.
The tribunal can reduce the basic award if it believes the employee’s conduct has been at fault, this can include conduct such as gross misconduct (Citizens Advice, 2021c).  

2. Compensatory award is calculated by loss of earnings from the date of dismissal to the date of tribunal. Then the future loss of earnings to a point in the future as decided by the tribunal, who will take into account Mr Rees’s age, at 30 years old so the potential future loss of earnings is high. 
If Mr Rees has found a new job he will need to disclose this and give credit for what he’s earning have been the new job. 
Mr Rees would be entitled to claim losses sustained as a consequence of the dismissal, claiming the difference between previous and new salary. 

The maximum would be 1 years salary or £89,000, Mr Rees’s salary is £26,000. However, if a whistleblowing case is won it is uncapped so potentially this figure could increase.

If the company is found to have failed to follow the ACAS code of conduct then the tribunal is entitled to increase any compensation award by up to a maximum of 25%. The investigation process concerning this claim appears to have failed the ACAS code, with regards to timelines, invites to meetings and not providing adequate time to appeal. However Mr Rees did not appeal, therefore also not following ACAS’s code of conduct, this could play in the favour of Big Buses with regards to the award as the tribunal could decrease. In the letter dated the 12th Nov Mr Rees was given the right to appeal to Dave Thomas within 72 hours.
. 
In this case, it would be prudent to argue that Mr Rees had contributed to his dismissal and although it may be won as an unfair dismissal claim Big Buses could look to the case of Polkey -v- AE Dayton Services Limited [1987] IRLR 503 to highlight that the organisation may have fallen on the procedure, however, Mr Rees would have dismissed in any event but that timeframe may have been longer (Gennard & Judge, 2005). The tribunal may rule that if Big Buses had followed a fair procedure then Mr Rees may not have been dismissed. 
The maximum compensatory award could be £29,000.  

Recommendation to the case.
On balance, based on the evidence provided, it is recommended that this will cost less in the long run. Costs to consider are legal fees and cost, the time of management to prepare for and attend the tribunal. It would be wiser to use the money that would be spent on solicitors to fight the tribunal to settle out of court. However, if Mr Rees were to gets another job quickly then the settlement wouldn’t necessarily be high. 

The most important consideration to making a settlement would be Big Buses company reputation. Tribunal decisions are publicly available and published online. The potential reputational damage could result in lost bus service contracts.  If Big Buses chooses to settle via a COT3 settlement agreement these are confidential and facilitated via ACAS (ACAS, 2021b). Settlements via a COT3 state that the employee not allowed to disclose circumstances and there is no requirement on the employer to admit liability. Also as defined above, Mr Rees may have the potential to claim up to £28.500 which validates exploring a settlement out of court. 
 

Section B
1. Advice regarding responding to Julie Davies  

Thank you for your query, Mr Thomas. It appears that Julie Davies wished to make a Flexible Working Request. This has been a statutory right for eligible employees since April 2003, as an amendment in 2002 to the Employments Right Act under Section 47 (Lewis & Sargent, 2020; CIPD, 2021). 
3 key elements need to be addressed and satisfied. 
· Eligibility 
· Process 
· Dealing with the substantive request 

Eligibility 
For an employee to be eligible to make a flexible working request they must have 26 weeks service. The correspondence indicates that Ms Davies has been Big Buses for 19 months and is therefore eligible and the request must be dealt with. 
Process
Big Buses may have a policy on dealing with flexible working requests and it would be wise to check the procedure applied. However, any policy that Big Buses may have should be compliant with the ACAS Code of Conduct (ACAS , 2014). The process that needs to be followed is outlined below.
All employees should make requests in writing; this consists of 2 parts
· the initial request and a 
· a form that outlines the impact of the request. 
Big Buses may choose to accept the email from Julie as her formal request or you may ask her to formally submit her request in writing. However, the written correspondence should contain the statement that it is a statutory request and any dates of previous requests. The correspondence must also contain the date that the application is made, the changes the employee is requesting to their current working conditions and when they would like this to begin. 
Big Buses may have a form as part of a Flexible Working Policy that you can request that Ms Davies completes or as an alternative the appropriate form can be obtained from the Government website below (GOV.UK, 2021a).
https://www.gov.uk/government/publications/the-right-to-request-flexible-working-form

Please advise Ms Davies that she needs to provide an explanation for her reasons for the request on the form setting out her assessment, in her opinion, any impact the proposed changes will have on the business or any adverse effect to others in the business and how these impacts may be dealt with. This form provides the context for the next step in the process, the discussion. 

Dealing with the request should be planned with an appropriate hierarchy accounting for 2 stages to enable an appeal if the request is rejected. For example
· Stage 1 - Line Manager 
· Stage 2 (appeal) - MD Big Buses 

Once these steps are completed and the information is available the information will need to be considered and as so as practically possible arrange a meeting to discuss the request. Ms Davies should be offered the opportunity to be accompanied to the meeting.

Following the discussion Ms Davis should be informed as soon as possible of the decision and if rejected the reasons for it. Rejection of the request should be due to one of the business reasons set out in the ACAS Code. In this case, an appeal should be offered. Legislation states whole process should be dealt with within 3 months. 
Dealing with the substantive request 

If, having reviewed the information you wish to refuse the request this must be based upon a business reason such as additional cost and/or the inability to reorganise the work between others as no cover after 3 pm, 5 days per week. The company is unable to afford additional staff and is not able to redistribute the 10 hours of work.  This is legitimate grounds for refusal due to the inability to redistribute (Crossland, 2018).

As the request takes two parts it is possible to reject one part and grant another. 

Due to COVID, Ms Davies has already experienced working from home. Refusing the request of home working on Monday and Friday may be subjective to demanding presenteeism (McGregor, et al., 2016). Therefore it may be wise to consider granting this part of the request. 

Another area for consideration is discrimination. Ms Davies children are of school age therefore there should be cause for discrimination if the request is rejected. However, Ms Davies mother is concerning. We are aware that she is shielding. If this is due to a disability then refusal of the request has the potential for an associative disability discrimination claim. 

It is advisable to grant Monday and Friday working from home but not the element of finishing at 3 pm. It would be difficult to bring a case for associative discrimination in this case.  
It is important to note, once changes are agreed those changes are legally binding.
2. Advice regarding responding to Lucy Bell

Factors for consideration and advice
· Grievance and ACAS code of practice 
· Data protection act 
· Duty of care 
· H&S at work 
· Record keeping 
Grievance and ACAS code of practice
When a grievance is received the employer has a time limit of 7 days to respond and acknowledge. 
The next step would be to approach Ms Bell and see if the matter can be dealt with informally. If not, the company will have to follow a formal process. Organisations are obliged to have such a grievance policy in place, if not the ACAS’s guidance on discipline and grievance should be followed. 
Plan a formal investigation. Appoint an independent grievance officer, not the line manager, to investigate and produce a report with recommendations. Again the right to appeal should be planned for with an appeal officer who is ideally a more senior person such as the MD, allocated for the process.  
Ms Bell should be interviewed first and should be asked what her preferred outcome could be. It may be that she request the implementation of a process for this to never happen again. 
Once the investigation is complete formally respond and communicate the outcome back to Ms Bell formally offering her the right to appeal.

Data protection act 

In divulging the details of a lung condition relating to Ms Bell’s absence, the Line Manager has processed her sensitive Personal data without her consent. This is a breach of the Data Protection Act 2018 (Legislation.gov, 2018). Data such as this is considered different to other personal data, such as bank details which can be processed without consent for a legitimate business reason, making payments to staff (ICO, 2021a). Ms Bell could report the breach to Information Commissioners Office (ICO) as unlawful processing.
 The grievance investigation will need to address this matter. 
When processes personal information employers have a duty of care to keep data secure and protected, ensuring only the correct and limited people have access to the information. For example line managers to arrange cover for sickness.  In this case, it would have been appropriate to say Ms Bell was shielding. This would be considered legitimate and not unlawful processing of data. For the future, it is advisable to consult the ICO’s website for guidance if unsure. Illness may well necessitate an expiation that is sensitive personal data, however, in regards to COVID, there is the need to balance the duty of care and data protection. 
Training is recommended as an outcome following the investigations.
H&S at work 

COVID symptoms and personal data - If an employee has tested positive to COVID and had been around others then Big Buses would have a duty of care to others to divulge that information. However, it will depend upon the circumstances. Processing data appropriately means it is only appropriate to tell those who are at risk, not all staff. Big Buses should ask for consent and ask who they have been in contact with.
Big Buses should ensure a proportionate use of data that could be sensitive, to those who need to know, some may need to self isolate from their own families. 

Duty of care 

With regards to Ms Bell’s concern regarding a return to work element, Big Buses has a duty of care as her employer and need to ensure she is OK. This is a legitimate practice (CIPD , 2010). It is in her best interest. Big Buses has a duty to ensure the working environment is correct and that no reasonable adjustments are required in the workplace. It would be a breach of that duty of care and legal obligation not to hold a return to work meeting. Employers must be proactive.
Legislation relating to this is covered by the Equality Act 2010, the Employment Rights Act 1996 and the Health and Safety at Work Act 1974 (HSE.GOV, 2021).
Therefore it is advised that this is clearly explained to Ms Bell and that the return to work meetings.  
Record keeping general advice

Information and medical information records can be kept for legitimate reasons. Records should be kept secure and divulged on a need to know basis and the information disseminated proportionally, consistent with Big Buses obligations and duty of care. 
Whilst an employee is employed their records are live. Retaining live records is fine as long as the storage is secure. Employers need to be aware of absence levels may need to implement processes in line with health and safety, and therefore a legitimate reason for processing data to ensure a safe working environment.  Below are the 7 principles of the UK General Data Protection Regulation -
1. Lawfulness, fairness and transparency
2. Purpose limitation
3. Data minimisation
4. Accuracy
5. Storage limitation
6. Integrity and confidentiality (security)
7. Accountability (ICO, 2021b).
It is advised that Big Buses implements a clear, up to date Records Retention and Destruction Policy which identifies the reasons and timescales to retain records. This policy should be data protection compliant in line with The Data Protection Act 2018 (CIDP, 2020). The policy should also include what will be done with the records of employees once they have left the business. Records that no longer need to be retained should be securely and effectively destroyed. 
In line with point 3, the ICO advises that records should not keep for any longer than absolutely necessary to defend any legal claims. The onus is on the employer to defend reasons for retaining sensitive data. Disability or illness related claims should be bought within 4 months in line with ACAS early conciliation.  Medical reports and records should be kept for no longer than 12 months following an employee’s departure from the organisation as tribunal claim cannot be bought after 12 months.
It is worth noting that personal injury claims should usually be bought in 3 years, therefore it may be a requirement to retain records up to this period (Citizens Advice, 2021a).  
It is advised the training is implemented to all line manager in line with all the information provided in order to prevent any further grievances being raised around these area’s in the future. 
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