The English Legal System is based upon common law principles. Explain what this means.

The definition of a common law legal system is “The body of laws known as common law was created by judges as a result of their written decisions. Common law courts synthesise the legal concepts of past cases using previous court judgements.” (ICLR, 2023). Whereas the definition of a civil law legal system is “Contrastingly, civil law is a body of law that deals with disputes between individuals and organisations. It has to do with personal issues like marriage and property rather than criminality.” (Lawyers, 2018). Within Wales and England we operate a Common Law system and not a civil law system, where the courts allow flexibility and change within them. 

We have a common law legal system in England and Wales because we want to keep the law uniform across the country. "This takes into account both the adoption of laws and the creation of precedents through the use of case law. Parliament, which consists of the "Monarch," the House of Commons, and the House of Lords, passes the laws” (University, 2023). The common law legal system that exists in England and Wales has several benefits. For instance, "under the common law system, you can be absolutely certain in the outcome of your case if a similar case has already been heard" (Journal, 2023).This means that, because it is precedent and is based on prior case law, if someone else has already been heard for the same case as you, you will receive the same treatment and, typically, the same decision. An additional example would be "a judge resolves a dispute between two opposing parties before the jury, which lacks legal experience decides on the case facts and the judge will then decide the sentence" (Journal, 2023). This is done for the jury, which has no legal authority, to decide the case entirely based on the arguments made by both sides. Also, "each case seen within the common law legal system is assessed independently allowing the courts to have freedom" (Petschke, 2018). This gives the courts the flexibility to respond to each case individually and conduct a common law trial. The common law legal system also reacts to changing community demands and regional values more swiftly (Petschke, 2018).This makes sure that the legislation is always current and flexible enough to develop as society does.

The common law legal system has several drawbacks in addition to its benefits, some of which include the following: "The common law legal system is undemocratic in regard to the use of legislation by democratically elected members of parliament by the courts" (Reading, 2023). This makes it clear that the legislation isn't being established by people who have been chosen by society's citizens, which could make the general public discouraged about it. “Additional examination of the laws is also necessary. No common law is assessed before it is passed, but other laws must go through a rigorous review procedure before being accepted” (Reading, 2023). This is a significant drawback of this legal system since, unlike common law, which allows for the creation of new laws without the consent or involvement of other representatives. Also, "Parliament may pass legislation that overrides common law in order to enact a statute that modifies the common law rule" (The Democracy Tree, 2019). This means that even while the common law system is in place, parliament has the power to change the law at any time and is more than capable of doing so. Finally, "Common law is less accessible to the public than statute law. This suggests that common law-specific topics can be harder for the general public to locate and understand. People frequently need to speak with lawyers in order to understand the law” (The Democracy Tree, 2019). 

There are many differences between common law and civil law this will contract between the two legal systems. “Civil law is based on a codified system in which fundamental ideas are recorded in papers that may be referred to. In contrast, common law is based on case law, which is the precedent that judges have set in previous cases” (Solicitors, 2021). Also, “Worldwide, common law is applied to produce a predictable, unified body of law. Unlike civil law, which is a codification of the nation's laws and the primary source of guidance for judges” (Solicitors, 2021). In addition to this “With a focus on face patterns, common law examines cases with comparable but distinct circumstances. Whereas civil law concentrates on the legal principles, tracing their historical development, identifying their purposes, and determining the context in which they are relevant” (Tetley, 1999). Another difference about the two legal systems would be “Common law judges, who are called to play an important role in deciding what the law is, are appointed from among experienced practising lawyers. Civil law judges, whose main function is adjudicating” (Tetley, 1999). Furthermore, another contrast between both legal systems would be “Civil law laws often cover the complete range of civil and criminal topics that may require court adjudication. They specify how each issue should be resolved as well as any necessary remedies. However, unlike their common law counterparts, civil law courts are imperial. Civil law judges conduct investigations and gather evidence before comparing it to the pertinent civil code sections to reach a decision”. (Pearse Trust, 2021). This means that it is the judge’s role to conduct the investigation and try and piece together what has happened which allows for the jury to create their decision based on the arguments from both parties. Lasty “Common law is based on institutionalised judgements and interpretations made by jurors and judicial officials. Common law seeks to produce uniform results by employing the same criteria of interpretation as civil law. Precedent occasionally depends on the unique countries' case-by-case customs. Hence, common law components may vary throughout districts” (Chen, 2022). 

The history surrounding common law dates to when “King Henry II first referred to the term as the wider system of royal justice before renaming it "common law" in the late 1100s” (University of Wisconsen-madison , 2023). Also “King Henry II just needed to combine and improve upon tried-and-true existing rules and regulations rather than creating entirely new ones” (Potter, 2015). The common law legal system is currently being used in England and Wales and has done for many years and example of this is "Outraging public decency" is a common-law offence in the United Kingdom. In the past ten years, criminal justice system has used this ancient common law to prosecute a new intrusive practise called up skirting, which involves sneaking a camera between someone's legs without their knowledge or consent in order to take pictures or videos of their privates for sex, or to embarrass or distress them” (Chen, 2022). This shows that common law is still being used and is working effectively. In addition to this another example would be” Common-law marriage is a legal concept that, if certain requirements are met, accords unmarried spouses the same rights as those who hold a marriage certificate” (Chen, 2022). This has allowed couples who are not in a married partnership to have the same treatment as those who are married if they are with their patterner for a certain amount of years. 

As evidenced throughout this essay, it is clear to see that there is a common law legal system being used within England and Wales. This system has developed and allows for change within the legal system. This allows public confidence to be kept within the way each case is handled and the outcome it is going to get based on previous cases that have been heard. Common Law is an important part of the legal system because “it’s emphasising tradition while allowing for considerable subjective flexibility. The benefit of a common-law system is that the law can be modified to address situations that the legislature had not considered at the time” (Chen, 2022). As you can see the United Kingdom benefits from having a common law legal system because “It guarantees that there were laws that overruled judgements from lower courts, as is still the case today” (Elliott, 2023). This shows that the common law has judgements form lower courts, but it still has the flexibility to hear each case on its own merits. 










































