The English Legal System is based upon common law principles. Explain what this means.

























In this assignment I will describe what common law is whilst explaining the history of it. I will also proceed in mentioning what civil law is. I will then compare both systems and make advantages and disadvantages of these. 
Our English Legal system has a vast number of laws that it sets into place for people to follow. Common Law is one of the systems of Law. Common law is law that has gone back decades and sets the precedent. Common Law is made by Judges. They make decision depending on the crime and deal with it in the appropriate court (ICLR, 2023). In Common Law, there is a hierarchy. This includes the monarchy and the Government. In the UK, we have two government houses. These are the House of Commons and the House of Lords. According to UK Parliament, (2023), “The House of Commons is the publicly elected chamber of Parliament. Members of the Commons debate the big political issues of the day and proposals for new laws.” In contrast Civil Law has acts of parliament and Parliament enables laws and new legislation to be put into place. They make the laws and rules and is part of the Civil law process. Civil Law is process of legal ideas that helps to enable the government and judges formulate their decisions. As previously mentioned, common law has a massive history that dates to when King Henry II was on the throne. As stated in Potter, H (2015, pp. 46-51) The English legal system was disjointed, and you had overlapping laws. Henry II did not create any new law but strengthened the pre-existing ones. He abolished nothing and joined all cases of law into one place. This is what common law is now based upon. The other common law principle within our English legal system is Civil law. 
According to Courts and Tribunal Judiciary, (2023) civil law is cases that are between two private parties with issues that are not criminal. An example of this would be money issues or a dispute between a person and a company. Most cases that are civil do not end up going to court and this is due to having an established complaints procedure that is aim for this case to be negotiated about the next steps overall. An example of a civil law case is (Actavis Ltd V Eli Lilly and Company 2017). “The defendant company, Lilly, produced a cancer treatment marketed under the name Alimta. The claimant companies sought to produce a generic product and obtain regulatory approval for it by reference to Alimta.”
There is obviously a difference between common law and civil law. The first Law within the English Legal System is Common law. According to Current Legal Problems (2016) common law enables a community that is political, and this is the reason the public, judges and courts follow the system of common law. As previously mentioned, Common law is law that goes back centuries and common law was created by judges and this arises as precedent. Common Law cases can go to court. Common law relies on Case law. One of the first differences between common law and civil law is how the judges plays the roles needed. (Carson Solicitors, 2021). In common law it Is the responsibility of the solicitors to interview suspect and ask the relevant questions. The solicitors would also make the case depending on the evidence that has been gathered. In comparison in Civil law lawyers make arguments on what evidence the court has been able to find. The lawyers will help the court build the case of the lawyer's client. Some people argue that there are not many differences between common law and civil law because they both aim to achieve the same outcome which is to serve justice and get the right outcome that is needed. They can also argue that they both function together to become a mixed jurisdiction (Dainow, J, 1966 –67). Common Law is a fundamental system within the English Legal System and without these we would not have any structure. Courts such as Magistrates and Crown Court would not be able to set law. Common Law offences can be taken to court and due to common law being established the courts would know the proper conduct to take. Civil Law has many different social problems, and the Civil Justice System has found one that can be fixed. The biggest issue with civil law and civil law cases is that there is a direct link between illnesses and the civil law legal principles. (Pleasence, P, Balmer, N, Buck, A et al, 2004). The most obvious difference between common and civil law is what happens in the criminal process. With civil law an investigation takes place and then it will go to trail and an appeal process is available. With common law it follows the same process, but disclosure is available with common law (O’Connor, V, 2012). This is important because everybody involved in the case are required to look at all the evidence and make a decision there. In civil law cases this is not mandatory.
In the UK, we have a common law system, and this is because we have a judiciary which is based off of common law. We also have a statue law and a secretary of state. All of these elements are super important within our legal system. This also shows that we have a common law system within this country. This is according to Crown Proceedings, (1947). In comparison to this a civil law system would not allow or require prerogative powers as civil law is not based upon ministers and a monarchy and are more based on legal codes. With Common law Prerogative Powers can be given to ministers for action to be taken. According to Constitutional Law Matters, (2023), Prerogative Powers require constitutional help. Prerogative powers are based on common law as it is situated as put of the monarchy. Prerogative powers or royal prerogatives is one of the most essential elements of the British constitution. The royal prerogative refers to power that the monarch leaves behind when involved in government decisions (Poole, T, 2010). This is a common law method which is based on the Monarchy. The Monarchy is not directly involved with Civil law whereas the Monarchy is massive part of Common law. Royal Prerogative ensures that the monarch can directly be involved in the decision-making process if needed and the prerogative powers would be assigned to someone in place of the monarch.
When dealing with Civil Law, judges present all the relevent facts of the case and make a decision using the relevent law. Civil law deals with case-by-case situations and applies the relevent law to their decision. From all the evidence gathered common law is used as the primary law within the English Legal system. According to Postema, G, (2002) common law in the 17th century was perceived to be found in three different places. These include judicial decisions, acts of parliament and local custom. They want to use the judges to take part in practical deliberation. In comparison, Civil law is where judges make decisions depending on the law. This suggests that common law has set principles in place that are still in place modern day. These include the monarchy, the different acts of parliament such as the prime minister. In terms of criminal activities, you can have common law offences. Common law offences will include unlimited fines and imprisonment. These offences include Manslaughter and Murder (Crown Prosecution Service, 2018). Common law offences are dealt with in the courts and a decision is made by a judge. In Civil Law there do not operate without the necessary contempt procedure. (Chesterman, 2008). Civil law is a fairly unknown procedure as cases do not have precedent and civil law cases may not require court or any member of the government or parliament to get involved. As seen by all the evidence above there is a firm argument to suggest that the English Legal System is based on the common law system and not Civil law. This is due to our system following all the procedures and roles that common law has and have put into place. Some examples where common law has come into effect are Mitchell and Another V Glasgow City Council (2009). “In January 2001 the local authority served a notice of proceedings for recovery of possession on D which provoked him into yet more threats against M”. They brought damages against the local authority claiming a common law negligence. They allowed the claim at common law to proceed to proof before answer.
To conclude, Overall, the evidence suggests that in the UK we follow a common law system in comparison to a civil law system. This is because we have a monarchy and parliament that decides upon our decisions. There are some arguments to suggest that the UK legal system is based on a civil law system but overall, the evidence suggest that we follow common law.
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