Reward & Age Discrimination

The Employment Equality (Age) Regulations came into force on 1 October 2006. 

The final strand in the EU Framework Directive on Equal Treatment in Employment and Occupation to be implemented by the UK. This Directive committed EU member states to legislate on disability, religion and belief, sexual orientation and age. 

The regulations apply to employers and vocational training providers in the private and public sectors, to trade unions, professional organisations, employer organisations, and trustees and managers of occupational pension schemes. 

They cover a broad category of workers, including employees, agency workers, casual and contract workers, office-holders and the police. Political office-holders and members of the armed forces are excluded from the scope of the regulations. 

As with other equality legislation, the regulations prohibit both direct and indirect discrimination in employment and vocational training. At the moment, they don’t extend to other areas such as the provision of goods and services

They outlaw age discrimination against young and old alike. Employers are generally liable for the discriminatory acts of their employees committed in the course of their employment. It’s a defence if the employer can show that it took such steps as were reasonably practicable to prevent the discrimination. 

There is no minimum service requirement for discrimination claims.

Types of discrimination:-

· Direct discrimination: 

· Indirect discrimination: arises where a seemingly neutral provision, criterion or practice is applied equally but puts people of any particular age group at a disadvantage when compared with others

An example of indirection discrimination, potentially unlawful under the Age Regulations, is requiring employees to have served their employer for, say 20 years, to qualify for a long service award. Younger workers, who have not been in the labour force for very long, will inevitably be disadvantaged in comparison with older workers who have had greater opportunity to accrue a substantial period of service. 

· Objective justification: is a defence to an allegation of direct or indirect discrimination to show that the treatment, provision, criterion or practice is a proportionate means of achieving a legitimate aim. 

Ultimately this is a balancing exercise. While cost may come into the equation, it is doubtful whether costs alone will be accepted as a sole and determinative factor to justify what would otherwise constitute unlawful discrimination. 
Legitimate aim 
It’s important to note that an aim which is in itself discriminatory can’t be described as ‘legitimate’. For example, an employer in the advertising sector wouldn’t be able to argue that it is justified in only recruiting people under 25 because it needed to have a young profile in order to attract clients. 

In its 2005 consultation document on the draft regulations, Equality and Diversity: Coming of age, the Government cited the following as examples of legitimate aims: 

· facilitation of employment planning 

· health, welfare and safety (including protection of young or old people) 

· the need for a reasonable period of employment before retirement. 

However, even though an aim is legitimate, the discriminatory treatment isn’t justified if the means of achieving that aim is disproportionate

Proportionality 
In order for discriminatory treatment to be justified, it must not only pursue a legitimate aim, it must also be a proportionate means of achieving that aim. This is essentially a balancing exercise – the relative benefits and importance of achieving the legitimate aim must be weighed against the negative impact of the means chosen to achieve that aim. Where the aim in question can be achieved equally well by less or non-discriminatory means, these must take preference
The Age Regulations recognise that there may be occasions when seemingly discriminatory treatment or practice is warranted. Indeed, Regulation 32 provides a complete exemption with respect to some pay and benefits and a basis for justification in respect of others as follows: 

· It is not unlawful for an employer to award a benefit to workers based upon their length of service, where the length of service taken into account is no more than five years. So, for example, it will be lawful for an employer to provide 20 days paid holiday to new starters but award an extra day for each year of service up to 5 years’ service, giving those with five or more years’ service 25 days holiday. 

· Where the length of service taken into account is more than five years, an employer will need to demonstrate that it reasonably appears to the employer that applying the criterion of length of service fulfils a business need of the undertaking, for example by encouraging the loyalty or motivation, or rewarding the experience, of some or all of its workers. This is an easier test to satisfy than the full objective justification test described above. 

Reward issues that need to be considered

Base pay

Starting salary 

Subject to the national minimum wage, a worker’s starting salary should be determined by reference to the job to be done and not their age. Where job evaluations have been undertaken, and/or jobs have been graded with a corresponding salary band appropriate to the nature and level of job to be undertaken, it is unlikely that any age discrimination issue will arise. 

Pay bands and pay scales 

These need to be devised by reference to the job to be done rather than the age of the jobholder, 
The more onerous or demanding the job, and the greater the experience and qualifications required to do it, the higher the pay is likely to be. It may be that such roles are held by older workers who have accrued the requisite experience and knowledge of the employer’s organisation to merit holding these posts. 
There is nothing discriminatory in structuring jobs in this way and rewarding them correspondingly. 

Pay progression 

Where an employer adopts a system of incremental pay scales based on length of service, they may be able to rely upon objective justification, but again there must be reference to the needs of the job. 

Example. If  in unskilled work where an employee with one month’s experience has learned everything there is about the job and can do it as well as someone who has been doing it for ten years, an employer’s justification for paying by reference to length of service to reward experience can be undermined. 

National Minimum Wage 

The Age Regulations explicitly permit employers to operate within National Minimum Wage Act pay scales. But there is a trap for the unwary here. Employers may pay 16 and 17 year old employees less than those aged over 17, and those aged 18 to 21 less than those aged over 21. However, where the employer’s pay bands breach the adult minimum wage, it will be unlawful to discriminate against younger workers by paying them less than older workers. 

Bonuses, incentives and share plans 

Bonuses which are awarded by reference to age will very probably be unjustifiable (and unlawful). A bonus or other incentive scheme which rewards on the basis of merit irrespective of age or length of service (for example individual or team performance) is unlikely to be vulnerable to challenge 

Incentive schemes and share plans 

Employers need to  pay particular attention to how such plans operate with respect to employees leaving. If there are ‘good leaver’ and ‘bad leaver’ provisions, these may operate in a manner which is indirectly discriminatory.
 It is common to find provisions which favour employees who retire compared to those who resign to take up employment elsewhere. Since those who ‘retire’ are likely to be older workers, there may be scope for younger employees to challenge the basis upon which distinctions are made and how ‘leavers’ are treated. 

Employee benefits 

· Insurance related benefits 


Employers may provide a variety of insurance related benefits to some or all of their employees including private health cover, income protection and life-cover. Insurers provide cover in the light of the risks which they are asked to insure. Since risk is frequently measured by reference to age and mortality rates (as, for example, in the case of life-cover) it is inevitably the case that distinctions may be made for employees of different ages, including the premium charged. 

There is currently no exemption in the Regulations for employers to enable them to make distinctions between employees of different age groups in providing insurance related benefits. 

· Other health related benefits including health screening 

A range of other benefits which employers may offer can be age-related. 
For example, employees of different ages may be susceptible to different diseases such as breast cancer. If an employer differentiates between groups of employees on grounds of age in affording access to such benefits, it may be necessary to produce evidence to support the basis for such distinctions. For example, authoritative medical advice as to the increase in risks and therefore the merits of undertaking health screening at particular ages for particular diseases may be useful here. 

Flexible benefits 

Where employers give employees access to a package of benefits from which they can pick and choose, there may be scope for challenge if the availability and cost to employees of such benefits is dependent upon their age. 

Holidays 

Holiday increases according to length of service may need to be justified 

Sick pay 

Where sick pay increases with length of service, this will need to be examined 
Long service awards 

These are indirectly discriminatory because younger workers are unlikely to have accrued the requisite service to earn a long service award. However, since they are generally intended to recognise and reward loyalty, they are likely to be justifiable 

Retirement gifts 

If retirement gifts are not tied to length of service they are more difficult to justify since, inevitably, it is only older workers who retire and therefore may qualify for such an award. The risk of an employee challenging the making of retirement gifts may be low, especially where such gifts are not substantial. 

Pensions 


The new age legislation was introduced against a background of frantic activity in the pensions sector to comply with sweeping changes introduced by the Finance Act 2004. Many aspects of pension schemes are directly age-related but the government recognised the importance of ensuring that the new law does not adversely impact upon pension provision to the detriment of employees. As a result, significant exemptions were included in the Regulations expressly to cater for pension schemes. 

