




Throughout the English and Welsh legal system, the idea of responsibility is often concurrent with the term liability (Jones, 1984). The principle that occupiers may always be held liable for accidents occurring on their property is delusive and must be challenged with the nuance afforded by both the legislation and the established case law (Mullis & Olliphant, 1997). This essay will provide that although there are provisions required by occupiers to ensure the safety of those entering their property, the extent of their liability is limited. Furthermore, an examination of this view will reveal that definitive reform is required in order to provide clear boundaries (Quill & Friel, 2016) This will be demonstrated by a breakdown of the Occupier Liability Act 1957 (OLA 1957) alongside the Occupier Liability Act 1984 (OLA 1984), the exploration of key terms, a view of instances where an occupier may be liable alongside their limitations and finally, a view of the applicable defences.


The initial OLA 1957 was enacted to hold occupiers accountable for harm or fatality caused to ‘lawful visitors’ (Payne, 1958). This is achieved by the entrenchment of responsibility to provide care against accidents arising from the condition of the premises (Bamber, 2011). OLA 1957 s1(3a) states that the law pertains to premises and land as well as mobile structures. Section 1(2) classifies the occupier as the party with authority over the property. This is reinforced by the case of Wheat v E Lacon & Co (1966) which established that an occupier need not own the property, they only require an element of control relating to the premises and its safety. The case also found that there may be multiple occupiers of a property, each bound by liability to visitors. Furthermore, Harris v Birkenhead Corp (1976) found that ‘physical’ possession of property is not required for persons to be deemed an occupier. 

It must be noted that there are two instances whereby the duty of care owed to visitors can be heightened or lessened (Bennett, 2011). This is evidenced in OLA 1957 s2 (3a) which refers to child visitors, stating that occupiers must consider that children are typically less cautious than adults. They must ensure safety provisions are in place with this in mind. This could suggest a higher extent of liability which is demonstrated in Glasgow Corporation v Taylor (1922). Despite this, common law provisions have allowed for lessened and even negated liability for occupiers when there is a parent or guardian present (Watt, 2001). This is seen in the case of Bourne Leisure v Marsden (2009) where the Court of Appeal concluded that the risk of danger was obvious to the parents, therefore the defendant was not liable to protect against the risk. Furthermore, the Courts will also recognise that cases involving children are circumstantial, age and mentality have been proven to limit grounds of liability (Bennett, 2011). This is demonstrated in Titchener v British Railways Board (1983) which concluded that the 15-year-old claimant was fully aware of the risks surrounding her actions, therefore negating the liability of the defendant. This suggests that even in heightened care circumstances concerning children, the liability of an occupier is circumstantially limited.

The second instance of variable care concerns professional judgement. S2(3b) OLA 1957 states that tradesman should adopt a higher guard to occupational danger, in turn providing a lessened basis of liability on occupiers. This is evidenced in Roles v Nathan (1963) where the occupier was not held liable as the defendants (chimney sweeps), were expected to know of the dangers concerning carbon monoxide. Similar standards are held in s2(4) when considering independent contractors. Consequently, occupiers can transfer liability to contractors. This is satisfied in cases where it is reasonable for the occupier to have instructed the contractor as seen in Haseldine v Daw (1941), the contractor is deemed competent to complete said work as seen in Bottomley v Todmorden (2003) and the occupier has reason to believe that the work was completed correctly as seen in Woodward v The Mayor of Hastings (1945).



The enactment of OLA 1984 extended the pool of liability for occupiers, with the legislation now covering unlawful visitors (Odgers, 1957). To compare, OLA 1957 categorises ‘lawful visitors’ into two predominant types. S1(2) presents ‘invitees’, as those who have been invited to enter the premises for reasons pertaining to the interest of the occupier. Examples include customers of establishments or attendees of events (Barker & Parry, 1995). The section also provides ‘Licensees’, those who have permission to visit that does not implicitly correlate to the occupier’s interests. In layman’s terms, this can be considered the family or friends of the occupier (Hogan, 1994). Previously, the Courts accepted implied permission as established in Lowery v Walker (1911). This provided that the presence of express permission is not required for licensees. However, since the enactment of OLA 1984, the Courts now refrain from establishing implied permission as demonstrated in Tomlinson v Congleton (2003). This is likely due to the OLA 1984 extending the duty of Occupiers to those not previously considered (Baker, 2001). These provisions were introduced following the landmark judgement seen in British Railway Board v Herrington (1972) whereby the Courts called for a more holistic approach thus extending a duty of care to unlawful visitors for the first time. The provisions were then confirmed in S1(1a) OLA 1984 which now provides a duty of care to trespassers as well as those outstaying their license. Both acts are now used jointly and severally in establishing the liability of occupiers.


On first appearance, OLA 1957 seems to adapt a blanket approach in holding occupiers liable for accidents (Hogan, 1994).Arguably, this is achieved by reinforcing the common law duty of care in s2(2) OLA 1954.This means that a visitor must be provided with a reasonable degree of safety whilst on the premises or the occupier may be held accountable (Mcbride, 2004). Witting (2005) contends that cases brought under the common law principle are disorganized and offer only a limited route to concluding liability.This is countered by Mullender(2006), who says the legislation works to limit the liability of occupiers by excluding unreasonable circumstances and this principle is proven when considering unlawful visitors as provided in OLA 1984. To compare, the duty of care expected under S.1(4)  OLA 1984 is for occupiers to take reasonable action to ensure injury is not suffered on the premises. Alike with the regulation of lawful visitors, it would be reasonable to draw inference that this opens up occupiers liability, however there are strict instances that must be met in the legislation which demonstrate again that occupiers face limited liability (Mullender, 2006). For example, S1(1a) OLA 1984 states that the injury caused must have arrisen from the condition of the property with causation between both factors. This concept is supported further by the case of Ratcliff v McConnell (1999) which found that the unintelligence of the claimant cannot be considered when establishing occupiers’ liability.




Furthermore, S1 (3a) OLA 1987 provides that liability is only found when potential danger is known to the occupier or it would be reasonable to suspect said danger. This is seen in Rhind v Astbury Water Park (2004) where the Courts found that an occupier is not liable for danger that they are unaware of. Introductory observations of s1(3a) would conclude that instances where occupiers are found to be aware of the danger would push liability, but this is not always the case (Bell, 2002). S2(4a) OLA 1957 alongside s1(5) OLA 1984 provide that an occupier is provided protection from liability when sufficient warnings are provided to visitors. Liability is limited further by caselaw such as Darby v National Trust (2001), Cotton v Derbyshire Dales District Council (1994) and Staples v West Dorset District Council (1995) which each found that there to be no duty to provide warning in instances of obvious risk. In the case of Edwards v London Borough of Sutton (2016) the Courts even considered social harm in its judgement of obvious risk, accepting that although no warning signs or railings were present to protect the claimant from harm, the provision of such would adjust the ‘character’ of the bridge. 





The second condition falls within s1 (3b) OLA 1984 which clarifies that it must be known or forseeable that the visiter may come in to contact with said danger. It’s plausible to infer that this condition is fatal when establishing liability, with cases such as Young v Kent County Council (2005) finding the occupier liable citing their failure to forsee the risk of tresspass (Macleod, 2010). Nonetheless, other caselaw has proven the provision to be circumstantial (Goldstaub, 2002). In the factually similar case of Buckett v Staffordshire County Council (2015), the Court declined to establish liability. Another example is demonstrated in Dongoghue v Folkstone Properties (2003) whereby the claimant did not satisfy the criteria set out in s.1(3b), resulting in no established duty of care. Critics of the law governing occupiers cite this exact issue as the basis of reform (Amirthalingham, 2017). The lack of fluency between outcomes is what leads the call for clarifying reform with critics calling for a single transferable act providing clear clarification on the extent of occupiers’ liability. 

The final criterion to be satisfied is s1(3c) which questions whether it is reasonable for an occupier to provide protection against certain instances. This provision is in place to manage the expectations of claimants and further protect defendants against unreasonable instances (Ghaiwal, 2013). This is detailed in the prior mentioned case of Tomlinson v Congleton Borough Council (2003) which concluded that in some instances it is unnecessary to provide complete preventative measures to harm. This is further supported by Simonds v Isle of Wight Council (2003) which again concluded that not all risks can be controlled. It is clear that not all provisions of s1(3) would apply in all circumstances, heavily suggesting that the extent of occupiers liability is finite. 

When considering defences, there are several applicable circumstances which may limit or exclude liability all together. S2(1) OLA 1957 allows an occupier to restrict or even exclude liability. This can be seen in the case of White v Blackmore (1972) whereby the defendant had clear pre-agreed protections in place to warn of risk and was excluded from liability. However, there are limitations to this defence. Firstly, due to s2 (1) of the Unfair Contract Terms Act 1977, businesses are excluded from this defence. Arnull (2020) refutes this, stating it enforces an unproportionate vulnerability upon small business owners when liability is considered.  Secondly, the defence only applies to lawful visitors. This has been described as problematic again for its disproportionate impact (Silva, 2017). Morgan (2022) claims that this oversight is unjust in cases of trespass by allowing unlawful visitors the potential to take advantage of unbeknown occupiers. However, this can be in part remedied by the illegality principle. Revill v Newbury (1996) established that with the exclusion of the trespass itself, instances where crime is committed on the property negate liability. 

Additionally, there are two defences which commonly restrict and even negate liability for both lawful and unlawful visitors (Goudkamp, 2012). S1(6) OLA 1984 and s2(5) OLA 1957 contain the defence of consent. This means that in instances where the claimant accepts the risk of harm, there is no duty of care to be found. This defence is presented in Geary v JD Wetherspoons (2011) whereby the defendant admittedly knew of the risks associated with her actions on the premises. Gardner (2023), argues that there is too much discretion provided by common law when considering this defence which arguably leads to morally unfair outcomes. Gardener also references the aforementioned view that this discretion is the predominant call for reform of the governance of occupiers liability. Nonetheless, it is clear to see that whether the use of this defence is moral or not, it succeeds in limiting the liability of occupiers. Finally, in accordance with the Law Reform (Contributory Negligence) Act 1945, occupiers can rely on the defence of contributory negligence to reduce their liability for damages (Goudkamp, 2016). S1(1) expresses that the defence can be used when a visitor is negligent in taking reasonable steps to protect their own safety. Although not a complete defence, it is commonly used and revert a large portion of liability back on to the defendant, in turn limiting damages. This is evidenced in The White Lion Hotel v James (2021) with the defendant successfully denying liability and the Courts finding 60% contributory negligence.



Ultimately, although it is fairly established that occupiers must adhere to strict provisions to protect visitors against harm, there is undoubtably multiple caveats that limit the extent of their liability for accidents (Baker, 2001). The discrepancy between cases brought under s1 (3b) OLA 1984 alone show that even in seemingly clear cut cases, an occupier is afforded limiting circumstances of established liability. Although not always applicable, the breadth of defences signal that there are multiple opputunities to lessen liability; clear reform is required to provide clarity (Amirthalingham, 2017).This coupled with the opportunity to withdraw liability all together prove that the occupiers are certainly not always held liable for accidents occuring on their premises.  
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