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1. Explain the purpose of employment law and outline the role played by the tribunal and courts system in enforcing employment law.(658 words)

Employment law sets the boundaries that employers must adhere to in order to be fair; it prevents employers from ending up in tribunals and also protect employees from unfair treatment. Taylor and Wilkinson (2016) note that without employment law, employers could breach health and safety, pay employees below a fair amount, work them too hard, dismiss them without fair reason, and prevent them from rights such as maternity leave and equal pay. It is therefore beneficial for both employers and employees. CIPD (2017a) states that employment law is categorised as civil law or private law; it means that employees, or previous employees, can sue their employers if they have been caused detriment to them and has done so in a way which is against the characteristics of employment law. CIPD (2016a) notes that employment law is made within three places; in Parliament through the legislative process, in the courts through judicial decisions and in EU institutions. 

Taylor and Wilkinson (2016) explain the process of employment tribunals; the first step an employee, or previous employee, should take if they feel they have a claim is to contact ACAS. ACAS will then contact the respondent and liaise with the claimant to try and settle the matter out of court. CIPD (2018h) states that if it is not settled the claimant can fill in the ET1 form which is sent to the respondent, who has 28 days to respond by filling in the ET3 form. Once received, it is taken to the local employment tribunal office and a hearing date is set. CIPD (2016a) notes that from 2013 until 2017, claimants would have to pay tribunal fees. This reduced the amount of tribunals but was the Supreme Court ruled it as unlawful. 

At the tribunal, both cases are listened to and an Employment Judge, or sometimes a panel of three people, will make a decision as to whether the respondent has been unlawful. If they have been, compensation is usually offered to the claimant. However, if the claimant is disputing on the grounds of common law, it would usually be heard by the County Court or the High Court. CIPD (2017a) notes that it can also be held in the County court the High Court when the matter relates to an alleged breach in contract, or to negligence or defamation. The High Court is used when cases which are more than £15,000 in damages or £50,000 in personal injury cases. Compensation is limited in some instances; for example, CIPD (2018) states the maximum monetary compensation a claimant can receive for unfair dismissal is £83,682.

Taylor and Wilkinson (2016) continue to say that if the respondent is not found unlawful within the ET but the claimant feels that the judge has misapplied the law they can appeal the decision to the Employment Appeals Tribunal (EAT). Again, decisions from the EAT can be appealed but to the Court of Appeal, or in major cases to the Supreme Court. Appeals from the county courts or the High Court would be appealed directly to the Court of Appeal. It could also be appealed to the European Court of Justice if it relates to EU law.  Personnel Today (2018) gives an example of a case that is going to the Supreme Court; a judge found that Uber drivers were classed as workers and therefore entitled to rights such as minimum wage and holiday pay. CIPD (2017a) state that in some areas of employment law, cases can go to the criminal courts. For example, if an employer has violates health and safety regulations, or when a person is employed illegally from outside the EU. These cases can be decided in the Crown Court with a judge and jury deciding on the outcome, which is usually a fine if a corporation is the defendant. 

Therefore, employment law can have a huge effect on both employers and employees. It is therefore imperative for organisations to adhere to the legislation. 

2. Summarise the main principles of discrimination law in relation to recruitment and selection and explain how contracts of employment are established. (717 words)

Employers must make sure that they are not discriminating against people due to any of the nine protected characteristics as part of the Equality Act 2010. Taylor and Wilkinson (2016) state that the Equality Act 2010 protects people from unfair discrimination based on their characteristics. These are age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, ethnicity and national origin, religion or belief, sex, and sexual orientation. Daniels (2016) notes that this includes current employees, previous employees, trainees, candidates who are screened and interviewed, as well as potential candidates who could be discouraged from applying due to being discriminated against. Therefore, managers must be careful not to discriminate when recruiting and selecting. 

CIPD (2017b) states that employers cannot discriminate through the content of the job advert, job description or person specification. For example, a job advert cannot suggest the gender by saying ‘fireman’ rather than ‘firefighter’. Therefore, it is vital for organisations to use correct wording within their recruitment media. However, some jobs may require a certain characteristic if there is an occupational requirement, such as models for a male clothing website would be justified to advertise for males only. The selection and interviewing process must then be fair and should avoid discriminating against the protected characteristics. Taylor and Wilkinson (2016) state that UK law also protects ex-offenders, as well as and people who are/are not part of a trade union. Direct discrimination occurs when an employer decides against shortlisting or employing a suitable person for the job due to a protected characteristic. Indirect discrimination occurs when a general practice, policy or rule can exclude certain groups; a common example is stating in a job advert that a certain number of years’ experience is required, as this puts younger people at a disadvantage. However, if the employer can give an objective justification then it could be deemed as lawful. Employers can also take ‘positive action’, which CIPD (2018i) states as occurring when the organisation wishes to address under-representation or other forms of disadvantage within the workforce. Taylor and Wilkinson (2016) give the example of a board member being chosen due to the fact she’s a woman, as the other board members are male. However, it is important to note that the successful candidate must have had equal qualities to any male candidates. CIPD (2017b) state that within the selection process employers should be fair, using the same selection criteria for each candidate and should not assume a candidate’s abilities and should base their decisions on fully relevant information. Interview questions should be consistent and should avoid asking questions such as religious beliefs or marital status, unless it is of relevance to the role. Once the decision has been made, the interview notes should be kept for a minimum of three months.

Successful employees will then need to be given a contract of employment. CIPD (2019a) state that these are legally binding agreements and can be written or verbal, although can also be implied terms. It is a legal requirement to have a written statement of terms when there is an employee relationship. Taylor and Wilkinson (2016) note that managers need to ensure that both the employer and employee are aware of the terms they are entering into and the legalities and obligations involved. CIPD (2019a) explain the difference between express and implied terms of a contract of employment. Express terms are either stated in a written contract or can be given verbally, and can also include other documents such as a company handbook. Some of these terms will be statutory rights such as entitlement to holiday pay and rest breaks. Implied terms can be part of a contract even if it isn’t specified, such as equality within the workplace or statutory laws that employees need to abide by within the place of work. It can also include custom and practice; for example, some companies may offer a bonus every year regardless of performance, so the employees come to expect it, therefore it is an implied term. It can also include work rules such as policy updates. Any further changes to a contract should be agreed with both parties, and it is best practice to communicate these changes in writing. For example, if a person’s role changed from 37.5 hours to 40 hours a week. 

3. An organisation is planning a major reorganisation which will involve moving some staff to other sites and outsourcing a major function to a sub-contractor. (766 words)

a) Outline when and how contracts can be changed lawfully					

Taylor and Wilkinson (2016) suggest that the contract of employment has a flexibility clause that states changes can be made to the contract depending on business needs. If this has been added, it is lawful to make changes. Employees should be written to, to set out the changes; if employees don’t respond within two months it is fair to say that they have accepted the changes through practice. It is lawful to negotiate changes through a trade union when there is a collective agreement affecting a group of people, the employer will consult with the trade unions and the employees to get the proposed variation agreed. Another way of changing contracts that Taylor and Wilkinson (2016) note is to dismiss staff and then re-hire them on new terms; however, this can be precarious as the employee could argue they were unfairly dismissed so this option is the least advisable method. CIPD (2019a) states that organisations can be seen to be in breach of contract if they change an employee’s contract, which could lead to the employee resigning and then bringing an employment tribunal claim against them for unfair dismissal. They also advise employers to get employees to sign an agreement to the changes, although it is not a legal requirement. 

b) Explain briefly the main requirements of redundancy law

Gov.UK (2019a) defines redundancy as a form of dismissal that happens when an employer needs to reduce its workforce. The redundant employees are entitled to a redundancy payment if they have been employed for longer than two years, and all employees are entitled to a notice period. 

Taylor and Wilkinson (2016) state that an employer needs to identify a pool of people at risk, and create selection criteria to determine which of the employees will be made redundant. The criteria can include attendance, performance and conduct; as well as length of service. Once the pool of people have been identified, employers must consult with them; if there are more than 20 people at risk then a collective consultation must occur, if there are less than 20 then it can be individual. CIPD (2018b) note that employees must be given at least 30 days’ notice if more than 20 employees are being made redundant, or at least 45 days if there are more than 100 employees being made redundant. The employees should be given information such as the reason for the redundancies, the number of proposed redundancies, the procedure and the methods of selection and calculating payment. 

CIPD (2018b) note that organisations can seek volunteers for redundancy. Following the selection of the employees being made redundant, the employer must look at suitable alternative roles available within the company; if there is nothing suitable, redundancy pay and notice would be given. To avoid employees appealing the decision, CIPD (2018b) also advise that notice should be the greater amount out of statutory notice or contractual notice. Employees should also not be selected based on the protected characteristics of the Equality Act 2010, because they work part-time, or because they are/are not a member of a trade union. 

c) Summarise the main requirements of the law on business transfers

Business transfers are also known as TUPE (The Transfer of Undertakings, Protection of Employment) Regulations 2006, which the CIPD (2018c) identify as occurring in two situations; a business transfer or a service provision change. In these instances, TUPE protects the employee so that they are entitled to the same terms of employment as they had before the transfer. Some examples of when TUPE can be applied are in mergers, sales of businesses through sales of assets, companies in administration, or changes in contractors. 

Employers must therefore abide by TUPE regulations. Taylor and Wilkinson (2016) note that affected employees must be formally consulted prior, during, and after the transfer has occurred. CIPD (2018c) state that when they are more than ten employees within the business, representatives need to be elected which the employer will oversee. Without sufficient consultation, the employer could be liable to pay up to 13 weeks’ in compensation. The consultations must provide the employees with all of the relevant information such as the reason for the change and any implications. 

The transferee must keep employees’ contracts the same and need to continue employee benefits and employment-related liabilities. However, the contract can be varied if it is for an economic, technical or organisational reason. The transferor must also give the transferee information about the employees that are being transferred, at least 28 days prior to the transfer. This includes their length of service, as this needs to be continued into their employment with the transferee. CIPD (2018c) also notes that the transferor and transferee will negotiate their liabilities within their agreement. 

4. (787 words)
a) Summarise the major statutory rights employees have in relation to pay, holidays and working time

Employees are protected by legal regulations which demand employers to provide elements such as pay, holiday entitlement and rest breaks. National Minimum Wage is set by the Government and usually increases each April; it is against the law for organisations to pay lower than this. The table below shows the 2018 rates, taken from Gov.uk (2019c). ACAS (2019a) state that employers must also provide payslips, either on or before the date the payment is made. 

	Age Group
	National Minimum / Living Wage

	25 and over
	£7.83

	21 – 24
	£7.38

	18 – 20 
	£5.90

	Under 18
	£4.20

	Apprentice
	£3.70



Employees are also entitled to statutory sick pay. CIPD (2016b) state that SSP is paid when employees are absent for four days or more. For absences lasting longer than seven days, a fit note is required from the doctor. SSP is paid for the days the employee would normally work, and is a fixed amount set by the Government. Some fit notes may suggest that an employee is fit to return to work but will need amended duties, therefore the employer should make reasonable adjustments.

Gov.uk (2019b) notes that employees/workers are entitled to 5.6 weeks paid holiday each year including bank holidays. Therefore, annual leave entitlement can be calculated by multiplying 5.6 by the number of days a week an employee works. Hourly paid staff with varying shifts are also entitled to paid time off for every hour they work. The entitlement is based upon their average hours worked in the previous 12 weeks. Holiday pay is also accrued when someone is on long-term sick. 

To protect the health, safety and wellbeing of employees, there are working time regulations in place that outline the amount of hours an employee can work and the rest breaks needed within that time. ACAS (2019b) state that employees should have breaks within their shifts and sufficient rest periods between shifts. The table below outlines workers’ rights in regard to rest breaks. There are also stricter regulations for young workers.   

	Type of Rest Break
	Amount

	Rest break within a shift
	20 minutes per 6 hours

	Rest between shifts within a 24 hour period
	11 hours

	Maximum hours worked in a week
	48 (unless workers opt out)

	Days off per week
	One, but two consecutive days off within a fortnight

	Maximum hours on a night shift
	8 in 24 hours based on a 17 week reference period




b) Summarise the major maternity, paternity and other family-friendly rights.

CIPD (2018d) notes that when an employee becomes pregnant, she must inform her employer so arrangements can be made to ensure the health and safety of the employee. They are eligible for SMP if they have been employed for a minimum of 26 weeks, and must have paid NI during the 8 week period ending with the 15th week before EWC). During pregnancy, CIPD (2018d) state that employees have two weeks’ compulsory leave immediately after the birth; statutory maternity leave can be given for up to 52 weeks; 39 of these weeks are paid for by Statutory Maternity Pay. Taylor and Wilkinson (2016) note that employees should return to the same job if they return within 26 weeks, but for the latter 26 weeks employers have the right to change their role if it is due to a change in business need. Within the period of maternity leave, the employer can make reasonable contact and employees often use Keeping In Touch (KIT) days to work for up to ten days during this period.

CIPD (2018d) notes that statutory paternity leave is two weeks and should be taken within 56 days of the birth, and is the same percentage of their wage as it is for SMP. They should also have been employed for at least 26 weeks and must be either the child’s father or be the spouse or partner of the child’s mother. Like maternity leave, employees on paternity should return to the same job with the same terms and conditions. If a mother wants to pass her SMP to the father, or partner, she is able to do so through Shared Parental Leave, provided they meet the requirements. This means that they are able to take up to 50 weeks, 37 of which are paid, of leave to care for the baby after its birth. SPL can be shared in one block or by separate discontinuous blocks. 

Adoption leave is similar to parental leave in terms of the allowed leave and option of shared parental leave. Adoptive parents are also able to attend adoption appointments. CIPD (2018d) state that SAP is the same rate as SMP and is payable for 39 weeks. 

Employees are also entitled to take reasonable time off for dependants which is unpaid. Employers should consider flexible working arrangements to help employees with childcare issues, as well as for other reasons. CIPD (2019b) describes flexible working as an agreement where there is flexibility in the location and hours an employee works. This can include part-time work, flexitime, working from home and term-time working. Eligible candidates are employees that have worked in the business for more than 26 weeks and have not requested flexible working in the 12 months prior to the new request. Flexible working can help increase employee retention due to a better work-life balance, as well as attracting new recruits. 

5.(825 words)
a) Summarise the major requirements of health and safety law

The Health and Safety at Work Act 1974 is an important piece of legislation that all organisations must adhere to. Taylor and Wilkinson (2016) state that this legislation forms part of criminal law and enforces a duty of care upon its employees. It outlines certain duties such as maintaining equipment, ensuring hazardous substances and equipment are handled safely (COSHH is adhered to and is trained to employees), providing training, ensuring there are sufficient exits within buildings, and offering facilities and arrangements to ensure the welfare of the employees. Organisations must therefore create and implement safety procedures, risk assessments, training, reporting of accidents and incidents using RIDDOR, and safety checks. However, it’s also the responsibility of the employee to adhere to the organisational procedures; a tribunal could find that procedures were in place but the employee ignored them without the employer knowing; this would make the employee liable for any accidents. 

CIPD (2018e) believe that employers should go one step further in a bid to reduce staff absences, by looking after their wellbeing at work. This includes making adjustments when employees are suffering with anxiety, depression and stress. CIPD (2018f) states that employers should train managers in how to deal with mental health issues, as well as spotting the early signs and signposting them. Reasonable adjustments should also be made and employees should feel that they are in a safe and understanding environment. 

b) Summarise key legislation supporting equality and diversity in the workplace	

As well as within recruitment and selection, equality and diversity also applies to established employees who should continue to be protected throughout and after, their employment. CIPD (2018g) states that employers should go further than what the law states by implementing an effective diversity and inclusion strategy to add value to the organisation. Diversity within organisations means not disadvantaging employees depending on their identity or background so should provide opportunities for everyone to develop and be included. ACAS (2019f) states that the Equality Act 2010 replaced previous legislation such as the Disability Discrimination Act 1995, to ensure consistency in what employers and employees must do to ensure the workplace is a fair environment and complies with the law. 

ACAS (2019) notes that discrimination can be direct, indirect, harassment or victimisation. Explanations of direct and indirect discrimination are shown in the table below:

	Type of Discrimination
	Explanation

	Direct discrimination
	When one person treats another person differently because of a protected characteristic they have.

	Associative discrimination
	When someone is treated differently because of a protected characteristic that a friend, family member or colleague has.

	Perceptive discrimination
	When someone is discriminated against out of a misinformed belief that the person has a protected characteristic

	Indirect discrimination
	Gov.uk (2019a) defines indirect discrimination as ‘putting rules or arrangements in place that apply to everyone, but that put someone with a protected characteristic at an unfair disadvantage. However, this can be justified. If there is a proportionate means of achieving a legitimate aim; i.e. if there provision, criterion or practice is objectively justified. 



ACAS (2019c) defines harassment as ‘unwanted conduct’, and must be related to a protected characteristic or be of a sexual nature. To be classed as harassment the behaviour must ‘have the purpose of violating a person’s dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for the victim.’ It can include bullying, name calling, and not including someone, amongst others.  Harassment occurs when the recipient perceives the behaviour to be unwanted, not when the employee causing the harassment believes it to be. It can also exist if an employee feels uncomfortable when another employee is being harassed due to a protected characteristic. 

ACAS (2019c) notes that victimisation is a form of discrimination, occurring when an employee suffers a detriment due to being involved in raising a concern about discrimination. The employee could have made the allegation themselves, supported a complaint, gave evidence, raised a grievance or even just been suspected of involvement. 

c) Summarise the concept of implied duties in relation to employee management at work

Employers have many duties to their employees in addition to what’s stated within the contract of employment. Daniels (2016) identifies that the employer should always pay employees for work in a timely manner; they should also provide work if the employees’ pay is affected by the amount of work they do, such as commission-based work. 

Employers need to provide references and making sure they are fair and based on true facts rather than opinion. Daniels (2016) specifies the TSB Bank plc v Harris case; the employee had been given an unsatisfactory reference by listing complaints made against her, but the complaints had not been fully investigated. Harris has resigned due to the comments and therefore won an unfair constructive dismissal claim. 

It’s also the implied duty of the employer to create/maintain a safe working environment by adhering to health and safety guidance. Daniels (2016) notes that employers have a duty to cover employees against liabilities/costs incurred during employment. For example, if an employee needs to book a hotel for a training course. An employer should take reasonable steps to ensure that employees are aware of any changes to their rights. For example, all employees should be informed if the annual leave policy is changed and they are therefore now able to ask for ‘holiday buy-back’.

Daniels (2016) continues to state that employers must also give support against bullying and to deal with any grievances effectively. They should therefore have policies/procedures in place so that employees can have confidence that any issues will be resolved in a fair way. Employers should also respect the privacy of their employees, for example GDPR regulations should always be adhered to and confidentiality mustn’t be broken. 

6. (824 words) 
Explain briefly the main requirements of unfair dismissal law in respect of:

a) Capability

Employers can dismiss an employee if they aren’t capable of carrying out their role. The Employment Rights Act 1996 defines capability as including skill, aptitude, health or any other physical or mental quality. CIPD (2018h) states that for dismissal to be fair it needs to be due to capability or qualifications, conduct, illegality, some other substantial reason, or redundancy. 

Taylor and Wilkinson (2016) state that if the employee is incapable due to poor performance they should be invited to a meeting and given time to improve, with a PIP to support them. After this period, another meeting is arranged to determine the sanction. This could be no sanction, a further warning, or dismissal. The employee has the right to appeal. 

ACAS (2019d) notes that if absences occur due to a medically certified illness, employers need to treat it carefully, adopting an understanding approach; reasonable adjustments should be made to assist the employee in returning to work. However, Taylor and Wilkinson (2016) state that employers are within their rights to dismiss if it has gone through a process of trying to make those adjustments, to no avail. If there’s no medical reason for the absences then the employer can dismiss the employee, provided they have been given a warning and time to improve.

Taylor and Wilkinson (2016) suggest that it would be unfair to dismiss someone if they were likely to return to work within a few weeks. It’s recommended that an employer waits six months before taking action. There should be medical evidence provided and evidence to show that the employer has taken reasonable steps to understand, and made adjustments where it can. If the employer has failed to take these steps it could be grounds for unfair dismissal.

b) Misconduct

Employers are able to dismiss an employee due to their conduct; this can either be ordinary or gross misconduct. Taylor and Wilkinson (2016) define ordinary misconduct as a minor breach of an employer’s policies. In instances of misconduct a full investigation must be carried out and a meeting organised between the employee and line manager, often with the HR involvement. The employee has the right for a colleague or trade union representative to act as a companion, as well as the right to appeal.

Taylor and Wilkinson (2016) define gross misconduct as misconduct in a more serious manner. ACAS (2019e) suggests that GMC is constituted by fighting, bullying, stealing, gross negligence and serious insubordination. The procedure for GMC is similar to that of misconduct, but the employee should be made aware that dismissal without notice is a possible outcome. It’s only in cases of GMC where notice does not need to be given; in cases of ordinary misconduct where dismissal is the outcome, a notice period should be given or they should receive payment in lieu of notice. If this is not adhered to, the employer could face a wrongful dismissal claim which is termination in breach of contract.

It could be advised to suspend the individual whilst the investigation is carried out. ACAS (2019e) stipulate that the procedure for allegations of misconduct and GMC should be a letter, the meeting, the outcome and then the appeal. Daniels (2016) suggests using the Burchell test to establish whether it’s a fair dismissal; it’s fair if there is genuine belief, reasonable grounds, reasonable investigation and the employee is guilty of misconduct. 

c) Grievance

ACAS (2019d) defines a grievance as a concern, problem or complaint that employees raise with their employers. Popular reasons for grievances include terms of employment, bullying, work relations and discrimination, amongst others.  They suggest that employee concerns should be raised to their line manager first as this can be dealt with in a timely manner and more informally. However, for more serious matters the employee should raise it formally, either to their line manager or to HR. 

Once the grievance is received, there should be an investigation and a formal meeting held within five working days, at a reasonable time and location. The employee has a right to postpone the meeting and be accompanied by a colleague or trade union representative. ACAS (2019d) advise that an impartial colleague should take notes and look back at any similar grievances to ensure consistency. It’s best to give the employee a time frame for a response. 

The employee should be given the right to appeal if they are unhappy with the outcome, which should be in writing and without delay. Another meeting will then be organised, often with a more senior staff member such as a HOD/Director. The employee has the same rights as the first meeting and the appeal officer should remain impartial and decide on an appropriate course of action. 

Some resignations can be classed as constructive dismissal, as the employee might have felt forced into resigning by their employer. ACAS (2019g) states that this could be a number of reasons such as bullying and discrimination, demotion with no reason, and changing a contract without fair reasoning.      
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