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	Advanced Stage (A4): Succeeding in the Legal Environment.
Option 1 - Dispute Resolution 




Sample Assessment Material:


Time allowed: 1 hours 30 minutes 

Instructions to candidates:

· The assessment is closed book, that is, the material which is required to answer the questions will be controlled either by its inclusion within the paper itself or by restricted access to online materials.
· The task must be completed electronically on the software provided
· You should take into account the instructions for each task when planning your response. 
· You must comply with the CILEX Assessment Regulations

This assessment is marked using criteria.






NOTE TO CANDIDATES 

This assessment examines relevant elements of the Professional and Legal Skills module within a dispute resolution context. These elements will include, principally, Effective Communication, Client Management and Ethics, Risks and Compliance.



























Introduction

You are a trainee lawyer in the firm of Kempstons LLP (Kempstons) of the Manor House, Bedford, MK42 7AB. You are in the civil litigation team and your supervising partner is Bella Silver. Your local County Court is situated in Bedford. You are assisting Bella on the following client matter: Grace Evans (GE/BS/78/20). Kempstons is instructed by Grace, an events coordinator, in connection with her personal injury claim against her employer, Waverley Hotels Ltd. 


Narrative 

On 15 March 2019, while in the course of her employment at Miriam Manor, a luxury hotel converted from an old manor house, Grace was struck by a piece of roof timber when, without authorisation, she entered a new annex which was under construction by the hotel’s own maintenance team. The value of the claim is reasonably expected at this stage to be £20,000.

Having complied with the relevant pre-action protocol, on 4 September 2020, proceedings are issued and served on the defendant with the particulars of claim. A single joint expert, Miss Heather Broadside, a consultant in orthopaedic surgery, has been instructed by the parties, and her medical report is served with the proceedings. A defence is served denying liability and raising allegations of contributory negligence. Following filing of the Directions Questionnaires, the claim is allocated to the multi-track. Case management directions have been given and disclosure has taken place.
 












Task 1
(This question is developed from Section B question 3(b) of the A1 Dispute Resolution Sample Assessment)

In reviewing the list disclosed by the defendant’s lawyers, you notice that their list is much shorter than you would have reasonably expected and does not include documents which were referred to in the defence, in particular, the accident report book and records of health and safety training.


Draft a letter to the defendant’s solicitors in which you should set out: 

· an introduction by way of a reference point
· your purpose in writing;
· the issue which is to be resolved and why;
· what you require the defendant’s lawyers to do to resolve the issue;
· reasonable proposals in terms of the scale of disclosure/inspection sought e.g. limiting the period of time for which documents are requested;
· a clear indication of timescales;
· that, if the defendant’s lawyers do not do as you have requested, you will apply for an unless order, an order for costs in any event to be assessed summarily on the indemnity basis.


You should ensure that your letter meets the assessment criteria, and, in particular:

· [bookmark: _Hlk75425106]covers all of the above points;
· is clearly structured with appropriate use of paragraphs and/or sub-headings;
· is professional in language, style and tone and suitably tailored to the recipient; 
· is accurate, clear and unambiguous;
· contains minimal grammatical, punctuation or spelling errors.





Reminder of the relevant CPR relating to disclosure

Standard disclosure – what documents are to be disclosed

31.6 Standard disclosure requires a party to disclose only–

(a) the documents on which he relies; and

(b) the documents which –

(i) adversely affect his own case;

(ii) adversely affect another party’s case; or

(iii) support another party’s case; and

(c) the documents which he is required to disclose by a relevant practice direction.


Documents referred to in statements of case

31.14

(1) A party may inspect a document mentioned in –

(a) a statement of case;

(b) a witness statement;

(c) a witness summary; or

(d) an affidavit.

	
KEMPSTONS LLP
Manor House
Bedford
MK42 7AB



Hargreaves LLP
Bastion House
14-18 Smith Street
Bedford
MK38 4FT


	Date: Today’s date


	Our reference: GE/BS/78/20
Your reference: BV/67/20

	Dear [Recipient]

Sirs (or colleagues)


	Re: [Subject matter]

[Our client: Grace Evans
Your client Waverley Hotels Ltd] 


	[insert text of final response]

Sample suggested text

We refer to previous correspondence and, in particular, we acknowledge receipt of your client’s list of documents. However, we are concerned to note that the list does not include documents which are referred to in your client’s defence, those being the accident report book and records of health and safety training.

You will be aware that, as the documents are referred to in your client’s defence, we have a right to inspection of them. Moreover, the documents would, in any event, be disclosable by way of standard disclosure as they are documents upon which your clients relies, are relevant to the issues and are clearly within your client’s control. 

Accordingly, we would be grateful if you would please give inspection by providing copies of the accident report book and the records of health and safety training relevant to our client’s accident. In order to be reasonable, and mindful of the need for proportionality and the overriding objective, we are content that you limit inspection to entries in the accident report book arising between 15 March 2017 and 15 March 2019, the date of our client’s accident, but we do require you to provide for inspection all records of health and safety training undertaken by our client.

We trust that you will be in a position to give inspection within the course of the next 7 days to avoid the need for an application for inspection which will incur costs and be a waste of the court’s time. However, should an application become necessary, we will draw this letter to the court’s attention and shall seek an unless order providing for the striking out of your client’s defence, and an order for costs in any event, such costs to be assessed summarily on the indemnity basis.

We look forward to hearing from you.




	[Appropriate sign off]

Yours faithfully,

Kempstons





For markers: Content 

Letter is accurate and comprehensive, so that it covers the following: 
· A summary of candidate’s understanding of the issues.
· A summary of what is required from the defendant 
· An explanation of why the documents are relevant 
· An indication of what steps might be taken in the event that the documents are not received 


For markers: Structure 

Letter is:
· easy to understand;
· has a professional and business-like tone and style which is suitably tailored to the recipient; 
· firm and clear but polite bearing in mind the objective to obtain the records with minimum cost;
· accurate, clear and unambiguous; 
· grammatically correct, with no spelling mistakes. 















Continued narrative 

Throughout your management of the case, you have been conscious of the need to reach a resolution of the dispute. Now that documentary and witness evidence has been exchanged, you continue to have reservations about the strength of Grace's defence to the arguments raised in relation to contributory negligence. 

You have today received a valid Part 36 offer from the defendant’s lawyers, in the appropriate form. The defendant’s lawyers draw attention to the fact that this is the second Part 36 offer which they have made and that the earlier offer is not withdrawn but its terms have been changed to the net amount now offered of £30,000. You check back over the file and see that the first offer, in the net amount of £35,000, was made four months ago, and that Grace did not wish to accept it. You intend to write to Grace to advise her but first you look up the relevant sections of the CPR, an extract of which is set out below.

Extract from Part 36.  
 
36.9 Withdrawing or changing the terms of a Part 36 offer generally 
 
(1) A Part 36 offer can only be withdrawn, or its terms changed, if the offeree has not previously served notice of acceptance.
(2) The offeror withdraws the offer or changes its terms by serving written notice of the withdrawal or change of terms on the offeree.
(Rule 36.17(7) deals with the costs consequences following judgment of an offer which is withdrawn.)
(3) Subject to rule 36.10, such notice of withdrawal or change of terms takes effect when it is served on the offeree.
(Rule 36.10 makes provision about when permission is required to withdraw or change the terms of an offer before the expiry of the relevant period.)
(4) Subject to paragraph (1), after expiry of the relevant period—
(a) the offeror may withdraw the offer or change its terms without the permission of the court; or
(b) the offer may be automatically withdrawn in accordance with its terms.
(5) Where the offeror changes the terms of a Part 36 offer to make it more advantageous to the offeree—
(a) such improved offer shall be treated, not as the withdrawal of the original offer; but as the making of a new Part 36 offer on the improved terms; and
(b) subject to rule 36.5(2), the period specified under rule 36.5(1)(c) shall be 21 days or such longer period (if any) identified in the written notice referred to in paragraph (2).





Task 2 
(This question is developed from Section B question 5(b) and 6 of the A1 Dispute Resolution Sample Assessment)

Bear in mind that you are writing to your client who is likely to be unfamiliar with the dispute resolution process and may be anxious.

Draft a letter to the client covering the following points:

 
· whether the defendant is entitled to have made a second offer on changed terms; 
· that a further period of time is not allowed in which to consider the defendant’s new offer because this is not an improved offer, and 
· proposals for achieving settlement:
· the costs implications for Grace if she accepts the defendant’s new offer without negotiation;
· the possibility of accepting the new offer on the basis that the defendant pays the costs to date;
· the possibility of making her own Part 36 offer in the sum of £35,000 and the costs implications of that.
· giving advice and recommendations which are in the client’s best interests;
· making clear that instructions are required.

You should ensure that your letter:

· covers all of the above points;
· is clearly structured with appropriate use of paragraphs and/or sub-headings;
· is professional in language, style and tone and suitably tailored to the recipient; 
· is accurate, clear and unambiguous;
· contains minimal grammatical, punctuation or spelling errors.






	
KEMPSTONS LLP
Manor House
Bedford
MK42 7AB



Ms Grace Evans
18 Heyford Marshes
Bedford
MK15 3DH


	Date: Today’s date


	Our reference: GE/BS/78/20
Your reference: 

	
Dear [Grace]


	Re: [Your claim]


	[insert text of final response]

Sample suggested text
I hope you are keeping well. I am writing to you tell you that I have received a further offer of settlement from the defendant. You may remember that, four months ago, the defendant made an offer of settlement in the sum of £35,000, the original offer, which you did not wish to accept. Disappointingly, the new offer is in the sum of £30,000 but it is often the case that lower offers are made in an attempt to put pressure on a claimant to settle the claim. I set out what this means for you and your claim and what my recommendations are as to how you might proceed. When you have had chance to consider my letter, I will be very happy to discuss over the telephone or to arrange an appointment to meet in person.

Time for accepting the new offer

As the original offer was not accepted, the defendant is able to change the terms of its offer. I understand that this may come as a surprise but the reason is that the time for acceptance of the original offer has long expired. You may remember that you had 21 days in which to consider the original offer and, at the end of that time, if you accepted the offer, the defendant would also have paid your costs to the date of acceptance. However, this does not apply to the new offer. I understand that this may seem unfair but the explanation for this is that you do not need extra time to consider whether to accept a lower amount having already decided not to accept the higher original offer. 

Costs implications of accepting the new offer

Of course, you may now immediately accept the sum of £30,000 but doing so carries with it important costs considerations. You will still recover your costs upto the date when the 21-day period for accepting the original offer expired BUT the defendant is entitled to seek its costs for work done since that date. These costs can be deducted from the sum of £30,000 meaning that you will receive a lesser amount as your compensation. 

This is an outcome which I wish to avoid and, should you wish to accept the offer, I suggest that it would be sensible for me to negotiate with the defendant’s lawyers that you be allowed to accept the offer on the basis that your costs are paid in full to the date of acceptance. They may agree to this and, if they do, it will mean that you would not pay any costs to the defendant. Accepting the offer will bring your claim to the end and you will receive £30,000 in settlement.

Recommendations

As an alternative to this, I believe that a sensible way forward is for you to make your own offer of settlement. I say this as there can be no guarantee of a successful outcome at trial. This means that going to trial always carries with it a risk for all parties. Wherever possible, we should look to reach a negotiated compromise of the claim to be sure of achieving the best possible outcome for you and which recognises that there are strengths and weaknesses to your claim.

That being so, my recommendation is that you make an offer to accept the sum of £35,000. The defendant will be allowed 21 days from the date of receipt of the offer to decide whether to accept it. 

Making your own offer presents a risk to the defendant. It is a useful tactic to make the offer in the same amount as the defendant’s original offer and it is also very close to the new offer of £30,000. The defendant will have to take great care in deciding whether to risk arguing over the difference of £5,000 as making your own offer puts the defendant at significant risk on costs.

If the defendant does not accept the offer, and the matter goes to a trial before the judge, and the judge decides that you should receive compensation of £35,000 (or more), the defendant will face penalties which are generous to you.

Although the judge can make a different order (and there would have to be very good reasons for that) you would normally be entitled to the following: 

· interest of upto 10% on the amount of your compensation from the date when the 21-day period for acceptance expired;
· costs on a more favourable basis from the same date plus interest of upto 10% and 
· an additional amount of 10% of the compensation awarded to you. For example, if you were awarded £35,000, you would receive an additional £3,500.

If you do decide to make an offer, and that offer is accepted by the defendant, the claim would be brought to an end and you will recover your costs to the date of the defendant’s acceptance.  

It is often the case that, upon receipt of a claimant’s offer the defendant will generally seek to open negotiations with a view to trying to resolve the matter. This means that the chances increase of reaching a favourable outcome for you which avoids the need for trial and, of course, means that you can have your compensation sooner. 

Next steps

I understand that there is much to consider in this letter. You must, of course, carefully consider what you want to do but a decision must be made sooner rather than later. I will need your firm instructions on how you would like me to proceed and it would be helpful for you to telephone me as soon as you receive this letter so that we can discuss in detail. 

I look forward to hearing from you.




	[Appropriate sign off]

Yours sincerely





For markers: Content 
Letter is accurate and comprehensive, so that it covers the following: 
· A summary of candidate’s understanding of the issues.
· Shows an understanding of:
· whether the defendant is entitled to have made a second offer on changed terms; 
· whether any further period of time is allowed in which to consider the defendant’s new offer; 
· the costs implications for Grace if she accepts the defendant’s new offer;
· the possibility of achieving a settlement by negotiation;
· the benefit to the client of making her own Part 36 offer in the sum of £35,000 and the costs implications of that.


For markers: Structure 
Letter is:
· easy to understand
· has a professional and business-like tone and style but which is suitably modified and empathetic to the client recipient; 
· clear and empathetic bearing in mind the need to explain complex material in an accessible way;
· accurate, clear and unambiguous; 
· gives advice which is in the client’s best interests;
· makes clear that instructions are required;
· grammatically correct, with no spelling mistakes. 






END





















Advanced Stage Legal Skills: Succeeding in the Legal Environment (Dispute Resolution, Property and Conveyancing and Criminal Law and Litigation)
Assessment Criteria 
All criteria must be met to pass this assessment. 
	
	
	
	Pass
	Fail

	1
	Communication
	
	The following behaviours will indicate a pass standard:
	The following behaviours will indicate that the pass standard has not been achieved:

	1.1
	Understands the aims of the assessment tasks
· Recognises and achieves the aims of the task(s) by producing quality work that adds value and progresses the matter

· Uses initiative and takes appropriate action to deal with issues arising in the instructions


· Works efficiently and manages time well by achieving all/the majority of the task(s) in the allocated time

	
	

· Produces work that genuinely progresses the matter in accordance with all aspects of the instructions

· Clearly understands the instructions provided, evidenced by producing work that covers each of the task requirements in an appropriate level of detail

· Task(s) set are completed to a good standard in the time allocated
	

· Fails to deal with the instructions in full or misses the overall aim of the task(s), so that the work does not  progress the matter

· Deals with the instructions in a superficial’ way, e.g. overlooking or skimming over some important elements and focussing only/mainly on the minor/ancillary aspects

· Fails to manage their time well, either by producing work of inconsistent quality across the task(s), work that is superficial/too short, or failing to complete the majority of the elements of the task(s) in the allocated time


	1.2
	Uses precedents and drafts documents to produce work that is clear, accurate  and professional

· Makes effective use of the precedent to present a clear, accurate and professional document

· Gives thought to the layout of documents, using paragraphs and/or subheadings and other features to improve readability

· Ensures minimal spelling, punctuation and grammar errors

	
	



· Documents produced have a neat, polished and professional appearance, with good use made of the precedent 


· Information will be presented in a logical order and clear format, enabling the recipient to read the document easily 

· Shows good attention to detail and evidences proofreading skill through minimal SPAG and typographical errors

	



· Document(s) produced are untidy, with no/minimal effort made in terms of layout and readability (e.g. long, unbroken paragraphs) and poor use made of the precedent 

· Information is presented haphazardly, with little/no discernible logic or structure, making it difficult for the recipient to read the document

· Evidence of carelessness and poor attention to detail, with SPAG and typographical errors 


	1.3
	Communicates legal issues clearly and effectively 

· Uses appropriate language, style and tone for the target audience, including (where appropriate) explanations of legal terms for the intended recipient 

· Negotiations/legal arguments (where applicable) are presented robustly whilst maintaining professionalism 

· Provides advice (where applicable) that is tailored to the needs of the individual client and relevant to their matter

	
	


· Style, tone and language of document(s) intended for a lay client will be friendly, professional and courteous.  The candidate may also adopt a reassuring or empathetic tone as appropriate

· Necessary legal terms will be appropriately explained to the lay client

· Document(s) intended for other professionals will be discernibly different in tone; professional, firm (if appropriate), and possibly more technical (if the subject matter requires this)

· Communications on a contentious matter will strike the right balance between robust argument and professional courtesy

· Document(s) will confidently articulate information/arguments 

· Language and content of the documents are tailored and specific to the facts of the client’s case

· Advice given to a client is realistic, sound and practical
	


· Style and tone adopted in document(s) is inappropriate for the intended audience, e.g. colloquial or lacking professionalism

· Document(s) intended for a lay client are too technical, feature unnecessarily complex language, legal jargon or acronyms

· Document(s) intended for other professionals are not sufficiently professional, firm (if appropriate) or technical (if the subject matter requires this)

· Document(s) are difficult to read and understand due to a lack of logic and/or clarity in the writing

· Document(s) show lack of confidence, clarity of expression, and/or a poor command of English language

· Either through complexity of language or content, the lay client will struggle to understand the steps being taken or advice being given

· Language and content of the documents are too general and not specific to the facts of the client’s case

· Advice given to a client is unrealistic, unsound and/or impractical


	2
	Client Management
	
	
	

	
2.1
	
Manages client expectations


· Presents the client with realistic advice/timescales/options 

· Represents the interests of the client 

· Deals with client enquiries or requests appropriately and professionally

· Does not mislead the client by 
suggesting/agreeing to unrealistic, inappropriate or unachievable objectives 
	
	
This will be evidenced by both tone and style of language and content:

· Client will be well advised in the matter and can feel confident in, and reassured by, the advice given

· Communication with the client should foster trust and confidence that their case is being well managed

· Client should be dealt with honestly and with transparency 

· Any unrealistic expectations, or difficult issues, should be dealt with firmly, politely and in a way that preserves the client/lawyer relationship 

· Acts effectively in accordance with sound financial and risk management principles.

	
This will be evidenced by both tone and style of language and content:


· Client communication will lack confidence

· Tone and style  demonstrates either a weak or overly forceful attempt at dealing with a client’s unrealistic expectations

· Shows a tendency to gloss over or avoid matters which need to be addressed with the client, demonstrating a lack of honesty and transparency, and which is not in the client’s interests

· Mishandles the situation and communicates with the client in a way that would damage the professional relationship 

· Fails to act effectively in accordance with  sound financial and risk management principles.





	
2.2
	
Demonstrates an awareness of the basic financial drivers of area of practice – where the task allows. 

· May demonstrate an understanding of fee structure/charging methods within the client communication

· Works efficiently, producing work that is relevant to the task and represents good value for money
	
	



· Sets out confidently and succinctly relevant information on charging, fees, billing or any other financial matters (where this information is required) in a way that is appropriate for the client

· Produces work that is relevant to the task(s) and meets requirements in the allotted time, representing a good use of time and resources and/or client money

	



· Is unclear/silent on charging, fees, billing, or other financial information (where this information is required)



· Produces work that is irrelevant to the task(s) or does not meet requirements or, and represents poor use of time and resources and/or client money

	3
	Ethics, risks and compliance 
	
	
	

	
	
Demonstrates understanding of legal and regulatory requirements relevant to role and practice area

· Works in accordance with the appropriate Codes of Conduct [SRA and CILEx]

	
	



· Demonstrates the ability to work in accordance with the Codes of Conduct through the quality of work produced, accuracy of advice and professionalism shown 

· Document(s) may make specific reference to legal / regulatory matters as the task requires (e.g. CDD/AMLR checks, funding arrangements or costs updates, matters of confidentiality or conflict).  Where such matters are referred to, the advice and information provided should be appropriate, transparent and reassuring

	



· Work produced does not adhere to the expectations of the Codes of Conduct e.g. does not show high standards of professional conduct in the provision of legal services e.g. represents a waste of time (and, potentially, client money), is superficial or too short, or which does not meet requirements, or does not represent the client’s best interests

· Document(s) display a lack of honesty, integrity or transparency, a lack of professionalism or inappropriate tone/content 
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