


                               Breach of Duty.
Firstly, you must have a general standard of care, this will create a consistent application of the rules. A breach of duty is seen as a fault element for negligence. The required standard of care can be described as general standard. For a good driver, there would be no requirements of reaching this standard, it just needs to be that of an average driver. To establish a breach of duty, you would use the objective test. This would be the standard in which an ordinary, reasonable person would be used. This can be seen in the 1971 case of Nettleship v Weston, where a learner driver was having driving lessons from a neighbour. The defendant crashed the car, and the neighbour/ claimant injured their leg. Due to this accident, the court stated that the standard of care which is expected to be seen in a motorist was to be that of an ordinary, reasonable driver. This is assumed that the driver has passed their test. In the above case, this wouldn’t matter that the driver/ defendant was only a learner as they had fallen below the standard of care, which is to be expected.
The expected standard of care can vary from case to case. An example of this can be found in the Bradford – Smart v West Sussex County Council (2002). This is the case where the recognised duty of a school is to protect all pupils from any form of bullying. There is also the duty of when an employer does not expose any employees to any form of bullying by their fellow employees. (Waters v Commissioner of Police for the Metropolis (2000) 1WLR 1607. There are several other cases which also deal with varying standards of care: the doctor patient duty (Organ Retention Litigation 2005) QB 506, duty of solicitors who should conduct a client’s defence with the upmost care (Mc Loughlin v Jones 2002) 1 QB1312, this being at her Majesties pleasure of imprisonment for a period of time. (Bradbury and Rowlands 2007).
The standard of care, which is set out by the courts can be affected by issues regarding policy. If a defendant has compulsory insurance, then the courts may set a high standard. This means that the claimant will indeed be entitled to some sort of compensation. In setting these high standards, would impose liability and have scarce resources, so the courts may decide to impose a lower standard. For a medical negligence claim, this could affect any liability and in doing so may have to fully close a ward down to pay the claimant. This would then deprive patients of any sort of treatment necessary.
Over the years there has been no change to the common law test for breach of duty and courts are already aware of this situation which can be found in the case Tomlinson v Congleton Borough Council (2003) UKHL47;(2004) 1AC 46. This is a case which regards the duties of any occupier to anyone on their premises. This was made clear by the House of Lords that any individual claimant must keep personal responsibility for their own safety. In this case the local authority would be held liable if the defendant failed to take reasonable steps to make their claimants safe. There was an act of carelessness where the claimant, a teenager broke his neck after diving into too shallow water. This rendered the teenager as a tetraplegic. Lord Hoffmann was to state that tort does not operate simply to compensate people for such tragedies. There is only liability if there has been a breach of duty by the defendant. (Steele 2007).
The consequences of breaching a duty of care are functional which may put an individual or an organisation under lots of pressure. This could end up being very expensive and very time consuming and could cause negative publicity for anyone involved by damaging their reputation and the morale of anyone else who is associated with them.  (Educare 2021).
An inquiry by the courts into a person’s capabilities can become rather impossible, so an objective test was chosen. A statement was given by Alderson B in Blyth v Birmingham Waterworks Co (1856) 11 EX 781: Negligence would be the act or omission to do something which a reasonable person would do, or not do. As the test is seen to be objective, no individual account of disabilities or peculiarities or person’s age, competence or experience are taken into consideration they will be judged by a standard of what they should have done under the circumstances.
In the next case Roberts v Ramsbottom (1980 )1 WLR 823 – a defendant was to drive his car after he suffered a cerebral haemorrhage, and he was not fit to drive. He ran into a stationary van, followed by a parked car. This was held that he had carried on driving after he had a seizure which would affect his reactions and was found negligent in doing so. In the Mansfield v Weetabix Ltd (1998) 1 WLR 1263, The defendant who at the time was driving a lorry, crashed into the claimant’s shop causing extensive damage. The defendant had a hypoglycaemic attack, which caused a lack of glucose to the brain so therefore was unable to function properly. A judge had said it would be unlikely that the defendant had completely lost consciousness before he had the accident. The driver’s inability was impaired due to the hypoglycaemia, and he was not aware that his ability was impaired. If he had been conscious, he would have stopped driving. As the driver had not lost all control of his vehicle the judge found him guilty of negligence. This was appealed and was said that a driver is not liable in negligence if a disabling event stopped him from driving. In this case, the defendant was unable to avoid the accident, this type of case can cause problems for the law of negligence. If you cannot fulfil the objective standard of care, then this will be set aside, otherwise strict liability could be imposed. The court did consider subjective characteristics of the defendant in this case. In a case with children, the standard would still be an objective one, but this is not the standard of a reasonable adult, but that of a reasonable child of the same age.
With children it is not just simply the foreseeable injury, but the question would be interlinked with the question of whether their conduct should be held culpable. Was the conduct of this child to fall below the standard that would objectively be that of a child at a similar age. The Mulin v Richards (1998) 1 ALL ER 920 where two fifteen-year-old schoolgirls were fencing with plastic rulers and one of these rulers snapped catching one girl in her eye causing her to lose sight in that eye. In this case there was little evidence to prove foreseeability to a normal fifteen – year -old schoolgirl.  The case of Mc Hale v Watson (1966) ALR 531 was applied to this particular case. (Cooke 2015).
The United Kingdom may well be turning into a culture of compensation, this has been under attack from the government. Back in 2004, there was an Office publication by the Cabinet which was entitled Better Regulation Task Force in Better Routes to Redress. This was to state that compensation culture is actually a myth, but the public still insist on its belief. There is a provision in s1 of the 2006 Compensation Act, where the government state that the current test on a breach of duty in negligence would be if a defendant had taken certain steps within which to meet a particular standard of care, and also a regard as to a requirement to take steps in. This is to prevent an activity from being done at all, if it is a particular extent, or undertaken in a particular way. This is also done or stated to try to discourage anyone from participating in these activities. (Cooke 2015).
A claimant’s case in the third element would be that of damages. This is an essential part of tort as this is not actionable per se, this is to mean you do not have to prove you suffered any loss or damages in order to take a case to court. The defendant’s breach must have caused the damage to the claimant, and that any damage was not too remote. Causation deals with whether the damage or damages were caused by a breach of duty or care. To ascertain in whether a defendant’s breach of duty is the actual cause of the claimant’s damages would be the “but for test”. This test looks at whether damages would not have happened but for the breach of duty. This purpose is to remove any irrelevant causes. It must be established on the balance of probabilities that the breach of duty was a cause of the defendant’s damage. A balance of probabilities is lower than criminal standard which is beyond all reasonable doubt. There has to be a fifty percent chance that the defendant’s breach of duty caused any damage, and the claimant must show this. (Cooke 2015).
The “but for test2 was used in the Barnett v Chelsea and Kensington Hospital Management committee (1969) 1 QB 428. The claimant’s husband went to the hospital of the defendant and proceeded to complain of vomiting, the doctor on duty would not examine him and pointed him in the direction of his own doctor if he was to still feel unwell the following morning. During the night, the claimant’s husband died of arsenic poisoning. The defendant, in this case the doctor on duty at the hospital owed the dead man a duty of care which they breached as they had failed to examine him. It was held that the hospital was not actually liable as evidence showed that he would still have died regardless of an examination. This breach of duty was not the cause of the claimant’s husband’s death.
The “but for test” can present with problems at times. These problems would be to do with more than one cause of harm, like a degree of probability of the damage that has occurred in cases like medical negligence or even disease. This would produce any unjust results and no doubt some sort of economic loss. Courts do not always use the “but for test”, this was explained in the case of Fairchild v Glenhaven Funeral Services Ltd (2002) 3 A11 ER 305. The extent of damages that a defendant is responsible for is limited even if this passes the “but for test”.
In the case of Wilsher v Essex Area Health Authority (1988) 1 All ER 871 – a claimant was born too early which caused them to suffer from a lack of oxygen deficiency. Because of the negligence of the doctor, the claimant was given too much oxygen. This caused the claimant to suffer with problematic eyesight and nearly became blind. It was found that the negligence and the over – use of oxygen had gone on to cause the blindness in premature babies. This was not the only contributing factor to the cause of blindness. The House of Lords stated that the claimant must establish, on balance of probabilities that the breach of duty had been the initial cause of the injury sustained. 
The House of Lords had to consider a decision in the Mc Ghee v National Coal Board (1973) 1 WLR 1. This stated that this particular case was a small one which did not represent the law. Lord Wilberforce went on to propose a test where a person has, by breach of their duty of care created a risk and this can cause injuries to occur. Also, that a loss should be taken upon himself, unless it was shown to have some other cause. The Mc Ghee v National Coal Board claimant worked in the brick kilns of the defendant. The claimant was working in very hot and dusty conditions. After finishing work, the claimant had to cycle home without being able to wash as there were no washing facilities provided by the defendant in question. Because of the lack of sanitisation or ways to clean, the claimant contracted dermatitis and all evidence pointed to the brick dust and hot conditions, this was accepted by the court. Even if there had been washing facilities, it may not have prevented the risk of dermatitis to the claimant. The claimant failed in his case; this was on the grounds that he had not discharged the burden of proof of causation. There was to be an appeal which the claimant succeeded with in the House of Lords. (Horsey & Rackley 2017).
In the case of Watt v Hertfordshire County Council (1954) 1 WLR 835 it concerned an accident which was close to a fire station, where a woman was trapped underneath a rather heavy lorry. The lorry which had the heavy jack for lifting was stationed at the fire station but was being used on another call – out. The jack was hoisted onto another lorry which had no means to secure the jack in place correctly. During the travel to the incident the lorry had to brake sharp which caused the jack to move forwards. This caused an injury to the claimant’s ankle. The defendants were not negligent in this case in sending out the jack unsecured. Lord Justice Singleton was to use the reasonable person test in this case. He was to state would the head of the station done anything differently other than what his sub – officers did? The answer for this question would have been no. Could it actually be said then that there was a duty of the employers to have a lorry which was fit out to carry the jack at all times when needed, or if not to use the jack only for shorter journeys of no more than three hundred yards or so?
In the Bolton V Stone (1951) AC 850 case this is sport related and how the standard of care would apply to them in question. Stone was the claimant who was initially struck by a cricket ball which had been hit out of the grounds at Cheetham Hill in Manchester. There was a fence surrounding the cricket grounds this was only 17 feet above the level of the pitch. The striker and the claimant were only 78 yards away from this fence when the ball was hit approximately one hundred yards. A member of the cricket club had thought that six balls had been hit outside the grounds in about twenty – eight years, none of which had ever caused an injury to anyone. The cricket club in this case was not held negligent. The theory of this is foreseeability alone could make it irrelevant if they were to ask how many times a ball could land in the road. This would not even matter if the road was a busy one either or even a quiet country lane somewhere. The only difference in this case would be its degree of risk. (Horsey & Rackley 2017.
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