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Discuss the extent to which the doctrine of Parliamentary Sovereignty is a critical component within the United Kingdom’s constitution. 

This essay will discuss and analyse the arguments that support or disagree with the statement that Parliament is the supreme law-making body within the United Kingdom’s constitution.

Constitutions are legal documents which are created to be binding – they structure political and legal relationships. Constitutions operate as a template, outlining the ways in which the government is to be run, defending the freedoms and liberties of individuals, and providing the framework for the drafting of legislation. There are two types of constitutions, written and unwritten, also known as codified and uncodified. The constitution in the United Kingdom is unwritten, as set out by the Magna Carta 1215. As the UK has an unwritten constitution, the reliance on constitutional conventions is much more significant than any other constitutions. The UK’s system rests heavily on the prerogative powers of the crown as well as common law, ‘our constitution, in short, is a judge-made constitution, and it bears on its face all the features, good and bad, of judge-made law,’ (Dicey, Introduction to the Study of the Law of the Constitution, 1885). 

The constitution of the UK has persisted through common law, it is argued by Albert Venn Dicey that this is as a result of an absence of revolution, ‘with us the law of the constitution, the rules which in foreign countries naturally form part of a constitutional code, are not the source but the consequence of the rights of individuals, as defined and enforced by courts,’ (Dicey, 1885). Typically, after a war or revolution, many countries see a change in their government which can extend to a complete change in their constitution. An example of a significant complete change in constitution can be seen in the ratification of the United States resulting from the War of Independence. The UK, however, has chosen to not follow decisions made in changing constitutions as a whole, and rather adopts and modifies their same constitution. This approach promotes the idea of continuity and allows the government to be flexible – they are not bound and are able to make changes when necessary. British legal reasoning is arguably different from others, whilst maintaining a ‘more self-contained and stable existence than any other nation in Europe,’ (Neuberger, 2014). 

The idea of parliamentary sovereignty was introduced by the Bill of Rights Act 1688/1689. Parliamentary sovereignty is the key idea that parliament is the ultimate source of authority, ‘laws enacted by the Crown in Parliament are the supreme form of law in our legal system, with which everyone, including the Government, must comply, (R(Miller) v The Prime Minister and Cherry v Advocate General for Scotland, 2019). The idea of parliamentary sovereignty was introduced by the Bill of Rights 1688/1689. It was further accepted that Parliament has ultimate and unlimited authority in the case of (R (Jackson) v Attorney General, 2005). The key principles of parliamentary sovereignty are that parliament can make or unmake any law, parliament cannot bind a future parliament and that no person or body can override or set aside an act of parliament. Although parliament is supreme, they are ‘subject to limited, self-imposed restraints,’ (Bingham, 2011), in a way that means that the rule of law requires that judges must retain the power to insist that legislation of that extreme kind is not law which the courts will recognise (AXA v Lord Advocate, 2011).

Parliament, although supreme, are however subject to political constraints.  The extent of the bills they are able to pass can be extreme, but not in all cases, due to the political process of passing legislation. The case of R (Jackson) v Attorney General [2005] emphasises how Parliament are in fact restricted in the bills which they attempt to pass. Not only are Parliament limited in the laws that they pass, but many look to statutory interpretation when considering the full extent of Parliament’s supremacy. Statutory interpretation is the process where judges turn to if a law is ambiguous – that is if no previous precedent is relevant to the application of the case they are faced with. Statutory interpretation gives courts four different approaches to resolve an ambiguity, however, many argue that in effect this gives judges the power to become law makers. The case of Whitley v Chappel further demonstrates how the UK law gives judges the power to become law makers, (Whitley v Chappel, 1868). This leads us to question, if Parliament are a supreme law-making body, why are judges faced with interpretating the laws due to ambiguities?

When a particular Parliament are creating legislation, they are unable to bind future Parliament by this due to each Parliament being unlimited – they are able to amend or remove any past legislation. There are two types of repeal by which Parliament are able to amend or ‘repeal’ an act previously made, express repeal and implied repeal. Express repeal is where an act of Parliament is either amended or repealed through a simple majority decision. An implied repeal is whereby the courts uphold parliamentary sovereignty by not binding current Parliament to previous acts. There are several cases which demonstrate implied repeal with one of which being Vauxhall Estates Ltd v Liverpool Corporation, (Vauxhall Estates Ltd v Liverpool Corporation, 1932). However, the extent of implied repeal may be limited in some cases as shown in the case of Thoburn v Sunderland, (Thoburn v Sunderland City Council, 2002). Not being able to entrench legislation is one inability of Parliament, however, they are given the ability to set procedural obligations on future Parliament. Parliament is able to lay down conditions on how and what form legislation is enacted, but are unable to specify the content of legislation. This does not affect the unlimited scope of legal sovereignty but limits the process of passing an act.

There are several proposed reforms to create a single codified document, called the ‘Bill of Rights.’ The Bill of Rights would replace and nullify The Human Rights Act 1998 and combine the rights within this act with the rights contained in the European Convention on Human Rights in a way which would make them domestically enforceable. The key movement that influenced these proposals was the British Exit, also known as ‘Brexit.’ Brexit exposed the flaws within the British current legal system and started a movement to create a codified constitution which government would be bound by. These issues led to the Institute for Government and the Bennett Institute for Public Policy at the University of Cambridge conducting a review of the UK’s constitution.

A Bill was suggested on several different grounds, one of which being the criticisms presented by Jeff King, (King, 2019). King advocates for a once every generation constitution-writing process which he labels as a ‘democratic renewal.’ A constitution written every so often would allow it to be relevant and applicable to current day problems. It would also mean that the constitution would be more tailored in the approaches it influences courts to take based on more up to date cases. This argument is further reinforced by Miller v Secretary of State for Exiting the European Union, where they put forward a defence for codifying the constitution, (Miller v Secretary of State for Exiting the European Union, 2017). 

A New Magna Carta further puts forward proposals for a reform creating a written constitution. Within the appendix there are several key points for the basis of the movement, one being that the ‘process of establishing a codified constitution would give the people a role for the first time in determining the central principles of the constitution of the UK on which they have never been fully consulted.’ Allowing society to contribute to creating a new constitution would make the system significantly more transparent. Currently, many feel as though the system is working against them, but this would create a positive movement in uniting the law with civilians – something our current system has never been able to fully achieve. 

It is clear that the doctrine of Parliamentary sovereignty is a critical component within the United Kingdom’s constitution, however, this has been challenged over the years. These challenges are on the basis of the questioning on whether Parliament is in fact supreme, and the altercations that this may have caused the UK. The current constitution rests on common law and has been built on over years – however, this may lead judges to be confused in what they actually need to turn to in cases of uncertainty. This essay firstly analysed the extent of Parliamentary sovereignty, to which we can conclude is limited. When concluding on the relevance Parliamentary sovereignty has to the UK’s constitution, we can see that Parliament does play a crucial role. However, this system is considerably outdated and perhaps the UK does need to follow the majority of countries and create a written constitution.
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