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Outline Ijtihad and Maslaha in the light of experiential knowledge and needs of the modern society.


This essay will outline the meaning of the terms ijtihad and maslaha, contextualising them within Islamic law. The purpose and development in the application of ijtihad and masala will be shown and examples of their application through experiential knowledge together with reasons for the requirement to utilise these principles within modern society.

The primary sources of Islamic law are the Quran and the Sunna of the Prophet Muhammad, supported by the narrative reports (Hadith) of Muhammad’s life[footnoteRef:1]. Bantekas described Sharia from a Sunni perspective as being composed of four hierarchical components; the Quran, the Hadith, qiyas (translated as meaning human reasoning by analogy, but only adopted where a large enough majority existed) and ijma (meaning a consensus)[footnoteRef:2].  Shi’i Muslims’ opinions differ from Sunni Muslims, believing that their primary sources of law, other than the Quran and Sunna of the Prophet, include the twelve infallible authenticated guides, ijma and aql (reason)[footnoteRef:3]. [1:  Esposito, J.L and Delong-Bas, N.J. (2018), ‘Shariah, what everyone needs to know’, pp 36]  [2:  Bantekas, I. (2009), ‘The Disunity of Islamic Criminal Law and the Modern Role of Ijtihād’, International Criminal Law Review, vol. 9, no. 4, p. 656]  [3:  Mavani, H. (2014), ‘Two Shi’i Jurisprudential Methodologies to Address Medical and Bioethical Challenges: Traditional Ijtihād and Foundational Ijtihād’, Journal of Religious Ethics, vol. 42, no. 2, pp.266-7] 


While the Quran contains verses that relate directly to legal matters, not all guidance is or has been afforded to Muslims on all legal matters through the Quran or example of prophetic traditions[footnoteRef:4]. Sharia was not conceived at one specific time but has been the result of developments made since Prophet Muhammad’s death[footnoteRef:5]. Thus, analogically reasoned outcomes have been employed to understand matters raised that are not covered within the primary sources of law, which consequentially develops Islamic law[footnoteRef:6]. That Muhammad intended for Sharia to provide for all conceivable facets of human life is unreasonable. Bello described Prophet Muhammad’s duty as marking legal boundaries for community development, with other legal matters to be decided case by case dependent upon changeable social situations[footnoteRef:7]. Although it was never the intention of classical jurists to deviate from adherence to Sharia, a process evolved to maintain compliance to the fulfilment of Quranic and Prophetic texts. As new cases arose, it was the jurists’ responsibility to give their opinions that were bound in Quranic objectivity. The inevitable result however was the demarcation of Sharia law and subsequent Islamic jurisprudence[footnoteRef:8]. Arguably, juristic interpretation is representative of Sharia’s flexibility, and although it is immutable, the additional concept of ijtihad provided the required and mutable aspect of law that could respond to matters not directly covered in the Quran and Sunna. The validity of non-scriptural sources of Islamic law and ijtihad are derivatives of revelation or hadith texts that therefore provides a relationship between rational and transmitted sources of law[footnoteRef:9]. Ezzati commented that sources and rational proofs of law included istihsan (equity), istishah (presumption of continuity) and istislah (public interest) support the Islamic value of right and wrong but not a means to freely interpret or undermine the intention of God’s law[footnoteRef:10]. [4:  Esposito, J.L and Delong-Bas, N.J. pp 36-37]  [5:  Bello, A.H. (2013), ‘Dynamic Approach to the Shariʿah: A Case Study of "Ijtihād" and its Application in Contemporary   Society’ Arab Law Quarterly, Vol. 27, No. 3, p.259]  [6:  Esposito, p.37-38]  [7:  Bello, p.260]  [8:  Bello, p.260]  [9:  Ezzati, A. ‘Islamic Law and the Challenges of Modern Times’, Journal of Shi’a Islamic Studies, 3(1), 2010, p.45]  [10:  ibid, pp.45-6] 


Wael b. Hallaq defined ijtihad as ‘the exertion of mental energy in the search for the legal opinion to the extent that the faculties of the jurist become incapable of further effort’[footnoteRef:11].  Doi’s definition of ijtihad means that the effort used is ‘to arrive at one’s own judgement’, but added that in wider terms, it is the process of applying human reasoning to explain or elaborate on Sharia law. The mental processes in applying ijtihad may include interpretation of the Quranic primary source and authenticity of the hadith[footnoteRef:12]. Qiyas is a form of ijtihad, ‘the method by which the principles established by the Quran, Sunna and ijma are to be extended and applied to the solution of new problems not expressly regulated before’[footnoteRef:13]. [11:  Hallaq, W.B. ‘Was the Gate of Ijtihad Closed?’ International Journal of Middle East Studies, Vol. 16, No. 1 (Mar., 1984), p.3]  [12:  Doi, Abdur Rahman I., Shari’ah: The Islamic Law (London: TaHa Publishers Ltd, 1984; repr. 1997), p.78]  [13:  ibid, p.78] 


Bantekas held that Islamic law is not a closed system and is influenced by its external environment[footnoteRef:14]. Historically, jurists responded to social norms with legal theories suitable for that time. However, extant matters, responsive community development and reconstruction can only be achieved if Muslim scholars are ‘capable and willing to apply ijtihad through qiyas and ijma in the sphere of legislation’[footnoteRef:15]. While cautioning against a rapid modernisation that would be inconsiderate of traditional Islam, Bello argued for a comprehensive examination of legal thought within a contemporary Islamic context[footnoteRef:16]. A religious system, through which validation of judgements are made that fall outside of the Quran and Sunna, are not without significant problems. Perceived deficiencies of the law that require adjustments through human capacity, raises the question whether religious truths are immutable[footnoteRef:17].  Additionally, Bantekas also argued that ‘Islamic criminal law is as diverse as its range of ijtihads’[footnoteRef:18] and he cited the disunity of the Islamic justice system that fell predominantly within its four fundamental sources[footnoteRef:19]. In referring to the changing nature of the world from the nineteenth century onwards, through the demise of the Ottoman Empire and spread of Western imperialism through Muslim societies of North Africa and the Middle East, a variation in the understanding and application of ijtihad was represented through revivalist and modernist forms of Islam[footnoteRef:20] and may have served the self-interests of one specific group[footnoteRef:21]. It is therefore possible to propose that the use of ijtihad could be extremely restrictive or widely inclusive dependant upon the motivation of its actors. [14:  Bantekas, pp. 651-2]  [15:  Bello, p.270]  [16:  ibid, p.270]  [17:  Bantekas, p.656]  [18:  Banketas, p, 659]  [19:  ibid, p.659]  [20:  ibid, pp. 657-8]  [21:  ibid, p.659] 


Contemporary Shi’i jurists’ assert that the institution of ijtihad is the required dynamic Islamic law-based mechanism that constitutes a response to the challenges of modernity[footnoteRef:22]. This assertion can be supported in determining decisions based as either immutable or transient rulings, using evidence from statements that can categorically be attributed to the Prophet, Imams and within the context of the report[footnoteRef:23]. Scholastic caution has been made against the categorisation of rulings under such customs, as human interpretation is a fallible process. Mavani argued that confusion had arisen in part due to Sharia and fiqh being used interchangeably, however, such transient rulings are therefore open to reform, thus allowing for new legal rulings to be derived from founding Islamic principles through ijtihad[footnoteRef:24]. Indeed, some Islamic schools of thought offer supporting hadiths that support the authority of human intellect and ijtihad[footnoteRef:25]. Mavani described ways in which legal principles could be adapted through the application of traditional ijtihad for matters not conceived at the time of the Prophet. For example, in outlining the case of organ donation, he referred to the Prophets prohibition of dissecting a Muslim’s corpse, thus causing it to violate sanctity and dignity[footnoteRef:26]. However traditional ijtihad, through a change in situational context, allowed for an adaptation under specific circumstances where a will was made, where a Muslim needed that organ to ensure life and that the donor was not himself a Muslim. Furthermore, the injunction relating to the dignity of a Muslim’s corpse apparently runs against that Quranic injunction to preserve human life regardless of religious conviction[footnoteRef:27]. Mavani opined that ‘foundational’ ijtihad exponents would be unconstrained by existing legal theory and able to revisit rulings that people viewed as unjust upon proportional equality[footnoteRef:28]. Previously sanctioned legal rulings that prohibited certain actions were susceptible to change in circumstances where there is evidence to show that there was change between the basis of the ruling and the subject matter in question. Mavani referred to a previous reason that prohibited the playing of chess with gambling, which at the time of the ruling was common-place. As gambling is prohibited, it therefore followed that playing chess should also be banned, however the current absence of gambling and the game of chess revealed a change in the criteria for the ruling[footnoteRef:29]. This matter demonstrated that through experience of the application of ijtihad and modernity, previously prohibited matters could change through flexibility of its application. Mavani also cited Abdullah Saeed’s proposed ‘contextualised, thematic-holistic reading of the Quran’ that would encourage principle-based hierarchy of human dignity and justice that took the place of injunctions based on gender, religion or other affiliations[footnoteRef:30].  [22:  Mavani, p.263]  [23:  ibid, p.270]  [24:  ibid, p.270]  [25:  Ezzati, p.46.]  [26:  Mavani, p.272]  [27:  ibid, p.273]  [28:  Mavani, p.273]  [29:  ibid, p.271]  [30:  ibid, p.274] 


Maslaha is defined as ‘the concept in Islam of the public interest or welfare’[footnoteRef:31]; Hayatullah Laluddin described it as ‘the last theory in the development of Islamic jurisprudence’ and was intended to create harmony within the law-giver’s objectives and serves as a protective factor of Sharia’s purpose[footnoteRef:32]. Doi referred to maslaha as masalih al-mursalah (public interest) under which he also categorised istihsan and istislah[footnoteRef:33]. Doi wrote that the concept of public interest was mentioned directly in the Quran and is regarded in Sharia as a basis for law[footnoteRef:34]. Different Islamic schools have referred to public welfare in different ways; the Hanafiyya school term it istihsan (meaning equitable preference), the Malikiyya school Al-Masislih al-Mursalah (meaning public benefit or welfare), the Hanabliyya school called it istislah (seeking the best solution for general interest), however Shafiyya school did not recognise istihsan as it would allow the unrestricted actions of fallible opinion as opinions change geographically[footnoteRef:35]. The concept of public welfare is useful to jurists when considering matters that are not regulated for within the Quran, Sunna or ijma. Considerations applied to equitable solutions under the category of public interest may therefore take precedence over strict qiyas[footnoteRef:36]  [31:  Khadduri, M., “Maṣlaḥa”, in: Encyclopaedia of Islam, Second Edition, First published online: 2012 
Edited by: P. Bearman, Th. Bianquis, C.E. Bosworth, E. van Donzel, W.P. Heinrichs]  [32:  Laluddin, H. ‘Maslahah’s Role as an Instrument for Revival of Ijtihad’, 2005, p. 27]  [33:  Doi, p.81]  [34:  ibid, p.81]  [35:  ibid, pp.83-84]  [36:  ibid, p.82] 


Opwis opined that maslaha, as a concept, could act as a contributor for legal change[footnoteRef:37] being discussed within the legal theory of ijtihad[footnoteRef:38]. In noting Al-Ghazali’s understanding that maslaha was God’s purpose in which to serve as a protective factor of the five elements of well-being (al-darurat), namely ‘religion, life, intellect, offspring and property’, his theory reconciled the rationalist and subjectivist positions[footnoteRef:39]. The rational objectivists approach associated with the Mu’tazila school acknowledged that good or bad acts are assessable by human intellect without requiring the need for divine revelation, but that the Ash’ari school’s theology of theistic subjectivism required revelation in order to acquire moral knowledge[footnoteRef:40]. Before Al-Ghazali’s concept of maslaha, both the Mu’tazila and Ash’ari schools’ approach would have resulted in the inflexibility of the law to respond to changing circumstances[footnoteRef:41]. Additionally, in terms of Al-Ghazali’s preservation of those five elements, Laluddin proposed that maslaha ‘extends the law to all areas of human activities’ and useful as a tool for Islamic revitalisation of thought[footnoteRef:42]. [37:  Opwis, F. (2005) ‘Maslaha in Contemporary Islamic Legal Theory’, Islamic Law & Society, vol. 12, no. 2, p.183]  [38:  ibid, p.187]  [39:  ibid, p.188]  [40:  ibid, p.189]  [41:  ibid, p.190]  [42:  Laluddin, p.27] 


Tariq Ramadan wrote that three basic concepts exist that connect changing social realities and communities with universal principles; maslaha, ijtihad and fatwa. He asserted that for occasions when contemporary Muslim thought stalls in the changing world of politics, science, economics and social organisation, there is significant scope to interpret the world by ‘rereading the scriptural sources themselves with a new eye’[footnoteRef:43]. Ramadan surmised that the corpus of the Sharia was constructed by man, projecting the mutability of such assembled principles. Additionally, he reminded the reader that the Quran and Sunna were revealed over time and that God would send an adherent every one-hundred years to renew the religion[footnoteRef:44]. This approach should not be viewed as a modification, but a transformation of the reader who will be invariably influenced by the context in which they live[footnoteRef:45]. This, he believes, is an essential activity for Muslims who live in the west. The notion of maslaha, ijtihad and fatwa provide for the response to a question already given, apply a new legal development or give legal opinion. Such application of Islamic jurisprudence must be conditional in order to preserve the main tenets of the faith[footnoteRef:46], however, warning against obscure decisions of modern maslaha, Ramadan referred to decisions that were clearly contradictory to the sources of Sharia encapsulated under matters perceived as protecting the common good[footnoteRef:47] [43:  Ramadan, T. 2005, ‘Western Muslims and the Future of Islam’ (online), p.37]  [44:  ibid, p.38]  [45:  ibid, p.38]  [46:  ibid, p.38]  [47:  ibid, p.41] 



Laluddin believes that maslaha has a role to play as an instrument for the revival of ijtihad. Strict interpretation of the Quran cannot provide for all solutions, but the application of maslaha can assist in the formulation on ‘new issues of legal and civilised nature’[footnoteRef:48] and therefore an instrument in the revitalisation of Islamic thought. Drawing from the work of Al-Ghazali, Laluddin proposed that maslaha is protective of the purpose of the law, although maintaining harmony with that purpose is necessary. As a dynamic principle situated within usul al-fiqh that reveals the methodology to be used by jurists, the classical period saw various ijtihad processes that could be classified as maslaha[footnoteRef:49]. [48:  Laluddin, p.27]  [49:  ibid, p.28] 


The juristic mechanism of maslaha, seen as safeguarding Sharia, was demonstrated by Shavit through the examination of fatwas regarding Muslim participation in western democracy.  Muslim participation was legitimised by many jurists, notably by the wasatiyya who hold the position of the middle ground between those who adhere to tradition and refrain from ijtihad and those Muslims who imitate western values[footnoteRef:50]. Shavit concluded that although western democracies do not abide to Sharia, the wasati’s gradualist approach and use of juristic unattested maslaha enabled their encouragement of Muslim participation within western democracy if it promotes Islamic law, broadening the Sharia that needs should be akin to necessities [footnoteRef:51]. Another broad application of maslaha were made during the 1990s that promoted the objective of spreading Islam in the west was conditionally legitimising interest-based mortgages in Europe[footnoteRef:52]. Indeed, the use of maslaha was considered a Muslim’s duty if it supported their protection and the spread of Islam is greater than the harm otherwise incurred[footnoteRef:53]. [50:  Shavit, U. (2014) “The Lesser of Two Evils”: Islamic Law and the Emergence of a Broad Agreement on Muslim Participation in Western Political Systems, p.240-1]  [51:  ibid, p.242-3]  [52:  ibid, p.244]  [53:  ibid, p. 244] 


Consideration has been given to the way in which ijtihad and maslaha continue to play an important role has been demonstrated through recent examples and changes to progressive thought, especially viewing Muslims within a western context, while indicating a cautious narrative held by those who do not wish to see progressive thought detract from core Islamic values. The examples and narrative given within show flexibility within Sharia. This is not to say that Muslims would espouse western law, however modernists would be able to find common ground between Sharia and western models of law that overlap equality and ethics. Conservative Islamic thought would undoubtedly wish to follow Quranic immutability, but more liberal Muslims may find it possible to reinterpret their ethical current position through the use of ijtihad and maslaha, while simultaneously remain true to long held beliefs.
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